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I 
BACKGROUND AND MAIN FEATURES 


A new era opened in both countries. The Fourth Re- 
public was established in France after the destruction of 
the Third Republic, the Vichy Episode, and the Libera- 
tion. A new Republic was set up in Italy after the Mon- 
archy, discredited by collaboration with Fascism, had 
been voted out of office by referendum of June 2, 1946. 
Hence, the present Constitution in either country is the 
fundamental law for a new form of government: for a 
revived and modified Republic in France and for a new, 
and untried, Republic in Italy.’ 


* Doctor of Law, Polit. Sc.D., Ph. D., University of Vienna; former member 
of Austrian Bar; taught in American Colleges since 1940, taught International 
Law and Relations, and Comparative Government at St. Louis University, 
St. Louis, Missouri, from February 1947 to July 1951; contributor to AMERICAN 
JourNAL oF INTERNATIONAL Law, ZEITSCHRIFT FUR OFFENTLICHES RECHT 
(VIENNA AND BERLIN) and ZEITSCHRIFT FUR VOLKERRECHT (BRESLAU). 

1 Material on the Fourth French Republic and on the Italian Republic may be 
found in the following publications: 


A. Books. 


(1) On both France and Italy: Apams, Kerr, Park, AND Pratt, 
ForeIGN GOVERNMENTS AND THEIR Backcrounps (1950), Park on 
France, (p. 211), Adams on Italy, (p. 471) ; BeukEMA AND ASSOCIATES, 
CONTEMPORARY ForEIGN GOVERNMENTS (rev. ed. 1949); Buck AND 
MASLAND, THE GOVERNMENTS OF ForEIGN Powers (rev. ed. 1950); 
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‘The government of Italy, in spite of her most inter- 
esting history, was not of special interest until about thirty 
years ago, because Italy had made no original contribu- 
tion to political science and practice, as Britain or France 
had done, but mostly imitated institutions of both. Italy’s 
government came only into the limelight, and that rather 
suddenly, with the advent of Fascism. ‘This movement 
meant a novel experiment in government and Italy was 
the first to adopt it. From there it spread to other coun- 
tries, most notably to Germany under Hitler. But the 
government of Italy has continued to hold our interest 
after the overthrow of Fascism and the establishment of 
a Republic, first, because Italy has embarked upon build- 
ing a democracy of the western type, and especially be- 
cause of the interesting features of her new Constitution, 
the foundation for this democracy. As to France, on the 
other hand, it does not require justification why constitu- 
tional lawyers should find her present constitution and 
government of interest to them, when considering her 


fundamental contributions to the theory and practice of 
government and particularly her unique position as the 


FRIEDRICH, CONSTITUTIONAL GOVERNMENT AND Democracy (3d ed. 
1950); Hitt, Stoke, AND SCHNEIDER, THE BACKGROUND OF EUROPEAN 
GOVERNMENT (3d ed. 1951); Einaudi in Foreign GoverRNMENTS 193 
(Morstein Marx ed., 1949); Gooch on France in CHANGE AND CRISIS 
= —* GovERNMENT 80 (Pollock ed. 1947), Einaudi on Italy, 
td. at 92. 

(2) On France: Finer, THEORY AND PRACTICE OF MODERN GOVERN- 
MENT (rev. ed. 1949); LAFERRIERE, MANUEL DE Droit CONSTITUTIONNEL 
(2d ed. 1947); R. G. NEUMANN, EuroPEAN AND COMPARATIVE GOVERN- 
MENT (1951) ; Occ anp ZINK, MopERN ForEIGN GOVERNMENTS (1949) ; 
RANNEY AND CartTER, THE Major ForeicGN Powers (1949); Waricut, 
Tue RESHAPING OF FRENCH Democracy (1948). 

(3) On Italy: Calamandrei e Levi (ed.) ComMENTARIO SISTEMATICO 
ALLA COSTITUZIONE ITALIANA (2 Vols., 1950). 


B. Articles. 


Einaudi, Political Change in France and Italy, 40 Am. Pov. Sct. Rev. 
898-923 (1946); Einaudi, The Italian Elections of 1948, 10 Review oF 
Poxitics 346-361 (1948); Einaudi, The Constitution of the Italian Re- 
public, 42 Am. Por. Sct. Rev. 661-676 (1948); Géraud (“Pertinax”’), 
The New French Constitution, 25 Foreign Arrairs 433-450 (1947) ; 
Gooch, Recent Constitution-Making in France, 41 Am. Pot. Sct. Rev. 429- 
446 (1947); Knapton, The Fourth French Republic, 12 Current His- 
Tory 123-127 (1947); Thomson, How New Is the Fourth Republic?, 1 
Wortp Arrarrs 11-19 (1947). 
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mother of written constitutions on the European Conti- 
nent. 

Both France and Italy were Great Powers: France 
certainly since the sixteenth century and Italy since her 
unification in 1870-71. Both have lost that status as a 
result of the Second World War, although France is 
legally recognized as a Great Power by having been 
granted a permanent seat in the UN Security Council,’ 
while Italy is not even a Member of the United Nations 
due to opposition by the Soviet Union. Yet, both are 
still important powers, to be reckoned with in any future 
conflict. 

The record of France of frequently changing her con- 
stitutions has been strikingly upheld in the writing of two 
constitutions for the present, the Fourth, Republic within 
one year, of which one was narrowly rejected (May 5, 
1946), and the other just as narrowly adopted (October 
13, 1946), by the voters and thus became the fundamen- 
tal law for the Fourth Republic. In Italy, however, 


the Constituent Assembly labored much longer, namely, 
aimost a year and a half, on one draft, which became the 
Constitution of the new Republic (January 1, 1948), 
than the two successive National Constituent Assemblies 
of France on two drafts. 


Main Features. Both Constitutions establish parlia- 
mentary democracies, with the sovereignty vested in the 
people,* but their democracies, as will be explained later, 
differ in various important respects. Both Constitutions 
contain a Bill of Rights; but while the Italian Constitu- 
tion devotes more than one-third, the first fifty-four, of 
its 139 Articles to the Bill of Rights, its French counter- 
part confines itself to a brief “declaration of principles,” 
relegated to its Preamble, not covering more than one 


2See Weinschel, The Doctrine of the Equality of States and its Recent 
a 45 Am. J. Inr’L. L. 417-442 (especially at 420, 423-425, 429, 
438) (1951). 


3 Frencu Const. Art. 3; Irattan Const. Art. 1. 
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page and not put in numbered articles.*. Both Constitu- 
tions, of course, contain sections on the main organs of 
government, especially legislative and executive, their 
election or appointment, their powers, functions, and re- 
sponsibility. However, while the Italian Constitution 
(Part II, Title IV) lays down certain basic principles 
concerning the Judiciary, the French Constitution does 
not deal with the Judiciary as such at all, except for two 
Articles (83 and 84, forming Title IX) concerned with 
a new organ, the High Council of the Judiciary, vested 
with important functions of judicial administration. Fol- 
lowing the example of the Third Republic, the new 
French Constitution did not find it necessary to deal with 
the Judiciary ex professo, mainly because the French 
judiciary has been a going concern ever since the Great 
Revolution which reformed the court system extensively. 

Both documents contain sections on Local Govern- 
ment;° but while the French Constitution confines itself 
to proclaiming a few general principles and promises, the 
Italian Constitution introduces a new top layer of local 
government area, the region, and includes elaborate pro- 
visions on its organization and functions. Both Consti- 
tutions also lay down rules for their own amendment*® 
and, as will be seen later, adopt, on the whole, the same 
method of amending procedure. The French Constitu- 
tion is a much briefer document than its Italian counter- 
part,’ lacking its elaborate Bill of Rights, and it would 
be still considerably shorter if not for its lengthy Title 
VIII (Arts. 60-82) dealing with the “French Union” and 


4The main features of the two Bills of Rights will be discussed below. It 
is to be remembered that the first (Cot) draft of a French Constitution included 
an elaborate Bill of Rights, comprising thirty-nine articles. But because of the 
controversial nature of many of its provisions, that Bill was discarded by the 
Second Constituent Assembly and in a greatly abridged version was retained 
as the Preamble. 

5 Frencu Const. Tit. X; Itat1an Constr. Pt. II, Tit. V. 

6 Frencn Const. Art. 90; IraLtian Const. Art. 138. 


7 It has only 106 articles, including eleven articles (96-106) under Title XII, 
“Temporary Provisions,” while the Italian Constitution has 139 articles and, 
in addition, eighteen articles (I-X VIII) under the heading “Transitional and 
Final Arrangements.” 
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taking up over one-fifth of the whole document. There 
was no need for such a “Title” in the Constitution of 
Italy—what with her colonial empire gone, except for a 
ten-year UN Trusteeship over the former Italian Somali- 
land. But apart from its long Bill of Rights and the 
already referred to Judiciary and Local Government, the 
Italian Constitution lays down more detailed provisions 
than the French also in other respects, especially in re- 
gard to structure, election, and organization of the legis- 
lature. At the same time, its institutions and devices are 
simpler, less complicated and, it might even be said, for 
that reason less artificial and probably more workable 
than those established by the Fourth French Republic. 

Specifically is here referred to the equal bicameralism 
of the Italian Constitution as against the thinly veiled uni- 
cameralism of the French and to the practically unlimited 
power of the executive to dissolve the legislature in Italy © 
as against the highly complicated provisions of the 
French Constitution concerning dissolution of the Na- 
tional Assembly. Furthermore, the Italian Constitution 
has gone all the way to adopt a true system of judicial 
review, by establishing a separate Constitutional Court, 
with the primary function to pass upon the constitutional- 
ity of laws. In this sphere, too, France has devised a com- 
plicated method of review of legislation, vested in a Con- 
stitutional Committee. Finally, it should be stated that 
both Constitutions are a product of compromise, pri- 
marily between the forces of the Center and the Left, the 
“old” Right having been too weakened in both countries 
to be able of exercising a strong influence in the shaping 
of the new governmental structure. 


IT 


BASIC PRINCIPLES AND BASIC RIGHTS 


Turning to a discussion of the individual provisions 
of both Constitutions, the writer will first deal with cer- 
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tain basic principles, proclaimed in both, and then with 
basic rights of individuals. 

Democratic Republic. Each declares* that France or 
Italy respectively is a democratic republic. ‘This is an 
assertion rather than a legal principle because, whether 
or not France or Italy is a democracy, is a fact which 
can only be determined by examining the provisions of 
the respective Constitutions. Upon such an analysis, we 
reach the conclusion that both France and Italy are dem- 
ocratic states, but only because of the political institutions 
as embodied in the fundamental law and not because of 
the latter’s declaration that the particular state is demo- 
cratic. In other words, a constitution could not by its 
mere declaration make a state democratic, although the 
political institutions established by it would not meet the 
prerequisites of a democracy. It so happens that in the 
case of France and Italy the declaration of the Constitu- 
tion squares with its provisions—it is common to find such 
a declaration in written constitutions of democracies’ and 
it is also found to be true there—but it could be otherwise. 
Consequently, the declaration in itself is of no legal sig- 
nificance. 

Church and State. While the French Constitution 
(Art. 1) proclaims that France is a “secular” state which 
means that there is complete separation of church and 
state, the Italian Constitution accords the Catholic 
Church a privileged position. Its Article 7 declares: 
“The state and the Catholic Church are, each in its own 
order, independent and sovereign. Their relationships 
are regulated by the Lateran Pacts,” which pacts cannot 
be changed without the consent of the Pope. But the 
Lateran Treaty of February 11, 1929* declares in Ar- 
ticle 1: “Italy recognizes and reaffirms the principle 


8 FrencH Const. Art. 1; Itattan Const. Art. 1. 

® For an even more recent example, cf. the Constitution (Basic Law, Grund- 
gesetz) of the Bonn Republic of 1949 which declares in Article 20(1): “The 
Federal Republic of Germany is a democratic and social federal state.” 

10 BRITISH AND ForEIGN STATE Papers, CXXX, Pt. I, 791-814. 
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embodied in article | of the statute of the Kingdom dated 
the 4th March 1848, according to which the Roman 
Catholic Apostolic religion is the sole religion of the 
state.” ** Thus in Italy the Catholic religion is the state 
religion, yet the Constitution guarantees religious equal- 
ity (Art. 8) and freedom of religion (Art. 19) to all 
other religious groups. 

Popular Sovereignty. According to both Constitutions, 
sovereignty is vested in the people,” but the French docu- 
ment (Art. 3(2)) adds: “No section of the people nor 
any individual may assume its exercise.” to prevent an 
oligarchy or one man rule. In most matters sovereignty 
is exercised by the people indirectly through their elected 
representatives, but in certain cases the people exercise 
their sovereignty directly, through devices of direct de- 
mocracy, such as legislative initiative and referendum in 
Italy and constitutional referendum in both Italy and 
France.” 


International Order. Both Constitutions declare that 
they recognize international public law as an integral 
part of their municipal law; both renounce aggressive 
war, and, what is more important, both have pioneered 
by means of the declaration that, on conditions of reci- 
procity, they would accept limitations of sovereignty 
necessary to ensure peace.” 

Basic Rights. Both Constitutions guarantee certain 
basic rights to the individuals: the Italian, by laying 
down detailed provisions in the body of the document, 
and the French, by enumerating certain principles in the 
Preamble. The Italian Constitution resembles in this 
respect more the first French Draft Constitution, which 


11 The statute of the Kingdom referred to here is the Statuto del Regno, the 
Constitution of Sardinia, which later served as the fundamental law (statuto 
fondamentale) of a united Italy until it was amended away by Mussolini and 
finally replaced by the new republican Constitution. 

12 FreNcH Const. Art. 3(1); Iratr1an Const. Art. 1(2). 

18 See FrencH Const. Arts. 3(3), (4), 90; Iratian Const. Arts. 71(2), 
75, 138. 

14 FrencH Const. Preamble; ITat1an Const. Art. 10. 

15 FreENcH Const. Preamble; Irat1an Const. Art. 11. 
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also possessed an elaborate Bill of Rights, than it does the 
present French Constitution. However, in substance 
they are both alike: they both do not confine themselves 
to merely proclaiming basic human and political rights, 
as had been the tradition ever since the Declaration of the 
Rights of Man and of the Citizen of 1789, although the 
French Constitution in the Preamble solemnly reaffirms 
those “rights and freedoms.” Rather, the French and 
Italian Constitutions have followed more recent prece- 
dents, beginning with the Constitution of the German 
(Weimar) Republic of August 11, 1919 and continued 
as well as expanded in the 1936 Constitution of the 
U. S. S. R., which have added to the guarantees of basic 
human and political rights those of economic and social 
rights, but at the same time coupled those rights with 
corresponding duties.*° In addition to the traditional 
rights of freedom of speech, press, assembly, and religion, 
legal equality, and freedom from unwarranted arrests, 
searches, and seizures, there have been added the newer 
rights” to work,” to a decent living, to support in old age, 
to a free education, to form associations and especially 
trade unions, to bargain collectively, to participate in the 
management of the enterprise, and to strike. These rights 
reflect the twentieth century ideas of the “service state.” ” 

It has been questioned to what extent these newer 
rights could be enforced in the courts: In France, this is 
especially problematical because they are only to be found 
in the Preamble and, hence, cannot have full binding 
effect. But even in Italy, where they have been included 


16 Thus Part II of the Weimar Constitution bears the heading: “Funda- 
mental Rights and Duties of Germans,” the Soviet Constitution’s Chapter X the 
corresponding title: “Fundamental Rights and Duties of Citizens,” and the 
Italian Constitution’s Part I, comprising articles 13-54, the title: “Rights and 
Duties of Citizens.” 

17 Described “as most vital in our time” in the Preamble to the French Con- 
stitution. 

18 But also, for every able-bodied person, the corresponding duty to work. 
See the Frencu Const. Preamble. In Italy, this duty can be derived from the 
provision of Article 1(1) of the Constitution that the Italian Republic is 
“founded on work,” in conjunction with Article 4(2). 

19 The most recent expression of these rights on a world-wide scale is found 
in the Universal Declaration of Human Rights, adopted by the UN General 
Assembly on December 10, 1948. 
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in the body of the Constitution, most of those rights are 
described in such a general way that no specific claims 
could be derived from them. At the present stage, they 
can only be considered as expressing a program for legis- 
lative action, to be undertaken by the government as its 
responsibility under the Constitution, rather than as con- 
crete rules to be applied and enforced immediately. The 
same holds true for the provisions pertaining to the social 
function of property. Finally, the Italian Constitution 
(Art. 49) expressly recognizes the right of all citizens 
“to associate freely in political parties,” while the French 
Constitution, in spite of the notoriety of the multiplicity 
of parties in that country, does not contain such a direct 
provision concerning political parties. But herein lies 
no real difference to the Italian Constitution. The French 
Constitution just takes political parties for granted, and 
repeated reference to them can be found in the docu- 
ment.” This leads to a discussion of the organs of gov- 
ernment. 


III 
THE LEGISLATURE 


In a parliamentary democracy, based on a written con- 
stitution, possessing a powerful—and, as in France, even 
an all-powerful—legislature, and where constitutional 
practice squares with constitutional theory, it is more 
appropriate to begin the discussion with the legislature 
and to continue it with the executive organs, because the 
laws. are passed first and only then are they applied and 
administered by the executive branch, and also because 
of the control exercised by the legislature over the exec- 
utive under such a system of government. 


A 


French and Italian Bicameralism 


In deciding upon a system of legislature, France and 
Italy went in entirely different directions, although out- 


20 Cf, Frencn Const. Arts. 11(1), 45(1), 52(2), and 91(2). 
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wardly they both adopted a bicameral system. But while 
Italy adopted equal bicameralism with complete parity 
of powers between the two houses, France decided for the 
most unequal form of bicameralism conceivable where 
one, the “lower,” house has practically all the powers 
while the other, the “upper,” house is left with virtually 
none. Yet, it was the French, not the Italian Constitu- 
tion that followed the trend of the times. The latter de- 
fied—or, as the future may show, even reversed—the pre- 
vailing trend which had begun prior to the First World 
War, to reduce the upper chambers to a secondary posi- 
tion. What were the reasons that prompted the Italians 
to revert to a manifestly superseded system, namely, equal 
bicameralism, and that, on the other hand, led the French- 
men to adopt a bicameral system in name only? In either 
case more than one factor contributed to these results. 

The Italians did not wish to restore the weak Senate (up- 
per chamber) of the monarchical era.” They preferred 
instead the system of the Third French Republic with 
two houses (Chamber of Deputies and Senate), both 
legally equal in powers. Moreover, those, i.e., the mod- 
erate, parties which demanded two equal chambers, were 
considerably stronger in Italy than they were in France, 
at the time of the drafting of the respective Constitu- 
tions.” Since the parties of the Left (Communists and 
Socialists) were so much stronger in France than they 
were in Italy, they almost had their way there with the 
first Draft Constitution: This established a unicameral 
system, vesting all legislative power in a National Assem- 
bly and, more for ornamental purposes, associating with 
it two advisory organs, namely, the Council of the French 


21 Although Adams claims that “Unlike the House of Lords .. . the 
Italian Senate maintained equal power with the lower house.” ApDAmMs, 
op. cit. supra note 1, at 506 (italics added), this is not the generally held view. 
For this view, see, among others, Munro, THE GOVERNMENTS OF EUROPE 
698-699 (3d ed. 1938); Occ, EuropEAN GOVERNMENTS AND Potitics 810-811 
{Soy 1939) ; Einaudi in Forerign GovERNMENTS, 242 (Morstein Marx ed., 

22 On the respective strength of the different party groups in the Constituent 
Assemblies of both countries, see especially Einaudi, Political Change in France 
and Italy, 40 Am. Pov. Scr. Rev. 898-923 (1946). 
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Union and the Economic Council. Although adopted by 
the communist-socialist majority in the (First) Constit- 
uent Assembly (April 19, 1946), this Draft was rejected 
by the voters (May 5, 1946). Now that unicameralism 
had been defeated by the people, the newly (June 2, 
1946) elected Second Constituent Assembly settled down 
to agree upon “some sort” of bicameral system. The re- 
sulting second Draft which became the Constitution of 
the Fourth Republic, retained the Economic Council as 
an advisory organ (Art. 25), but established an “upper” 
house of the legislature, named “Council of the Repub- 
lic” (Art. 5). 
B 


Structure and Elections 


The legislature in both the Italian®* and French* Con- 
stitutions is termed “Parliament” and in both is composed 
of two houses, in the Italian called Chamber of Depu- 
ties and Senate of the Republic and in the French, Na- 


tional Assembly and Council of the Republic, the name 
of the latter having been chosen to make unmistakably 
clear that it was not a revival of the old, strong Senate 
of the Third Republic. Both chambers of the Italian 
Parliament are directly elected, while in France only the 
National Assembly is directly elected and the Council 
of the Republic is, like the Senate of the Third Republic, 
indirectly elected. Both Constitutions grant the right to 
vote to all citizens, men and women, who have reached 
the age of majority, 1.e., twenty-one years, and enjoy civil 
and political rights.** ‘The vote is thus universal, equal 
(one voter one vote), and secret.”* The Italian Consti- 
tution (Art. 48(2)) adds (1) that the vote is “personal,” 
which means that it must be exercised by the voter ap- 
pearing in person at the polling station, thus excluding 


23 Pt, II, Tit. I. 

24 Tit. II. 

25 FrencH Const. Art. 4; Irattran Const. Art. 48. Women did not have 
the right to vote in either France or Italy until after the Second World War. 

26 Frencu Const. Art. 3(4); Itatian Const. Art. 48(2) 
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absentee voting, and (2) that “its exercise is a civic duty,” 
which means that voting is a moral duty, but not com- 
pulsory.” 

The Italian Chamber of Deputies is thus elected by 
universal suffrage, with one deputy granted for each 
80,000 inhabitants or for fractions greater than 40,000.” 
To be eligible as deputies, voters must have teached 
their twenty-fifth birthday by election day.” The French 
National Assembly is likewise elected by universal and 
direct suffrage (Arts. 3(4), 6(2)), with the age require- 
ments for active and passive vote for both lower chambers 
being the same in the two countries. Neither Constitu- 
tion contains provisions on the system of voting. But the 
respective election laws in both countries provide for list 
system and multi-member districts for the lower house. 
However, France now possesses basically a rather com- 
plicated system of majority vote with subsidiary features 
of proportional representation and a limited possibility 
for split tickets and preferential voting.” Italy’s system, 
on the other hand, provides for proportional representa- 
tion and for a more generous method of preferential vot- 
ing within the party list voted for, with additional seats 
allotted on the national list to each party which secured 
at least one seat in a district, thus permitting a pooling of 
votes received by a party in a number of districts which 
by themselves would not be enough to elect a deputy in 
any single district.” 

27 The decree of February 5, 1948, no. 26, concerning the Election of the 
Chamber of Deputies defines this duty in the following terms: “The exercise 
of the vote is an obligation which no citizen can evade without failing in his 


definite duty toward the country.” Art. 3(1). Cf. also ADAMs, op. cit. supra 
note 1, at 532. 
' we Const. Art. 56(1), and the decree of February 5, 1948, Arts. 

and 2. 

29 TraL1AN Const. Art. 56(2), and the decree of February 5, 1948, Art. 5. 
Both Constitutions contain only few rules on the election of the Chambers— 
the French fewer than the Italian—and leave the detailed provisions to so-called 
“organic” laws or to decrees which were adopted in both countries for each 
Chamber separately, as can be seen presently. 

30 This system of voting is applied only in Metropolitan France and the three 
Departments of Algeria, with special provisions made for the other overseas 
election districts. The original Electoral Law of October 5, 1946 which pro- 
vided for proportional representation was revised by the Electoral Law of May 
7, 1951 which established the present system. 

31 For details, see the decree of February 5, 1948. 
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The Senate of the Republic in Italy—like the Chamber 
of Deputies—is elected directly, but on a different geo- 
graphical basis and with higher age requirements for 
both active and passive vote.” It is elected by all citizens, 
possessing the right to vote, who have attained their 
twenty-fifth birthday (Art. 58(1)). To become eligible 
as senator, a voter must have reached his fortieth birth- 
day (Art. 58(2)). However, the Senate “is elected on 
a regional basis,” with one senator attributed for 200,000 
inhabitants or for a fraction greater than 100,000. But 
every region, regardless of population, is assured of at 
least six senators, except the small Region of Valle 
d’Aosta which is entitled to one senator only (Art. 57).* 
The system of electing senators is a hybrid system of 
majority representation and proportional representation. 
Those seats that cannot be filled by majority vote—to se- 
cure a seat, a candidate must receive sixty-five per cent 
of the total vote—are assigned on the basis of the propor- 
tional strength of the party groups.* In addition to these 
elected senators, the Constitution provides also for /ife- 
time senators, namely: (1) former Presidents of the Re- 
public, and (2) distinguished citizens whom the Presi- 
dent of the Republic may appoint to the office (Art. 59).* 

The Council of the Republic in France is elected, says 
the Constitution, “by the communal and departmental 
collectivities, by universal, indirect suffrage” (Art. 6(2)), 
1.e., by nearly the same complicated method as its prede- 
cessor, the Senate.** The members of the Council repre- 
senting the departments of Metropolitan France and four 
of the seven overseas departments are elected in each de- 


32 The rules for the election of the Senate are laid down in the Constitution, 
Arts. 57-59, and in the law of February 6, 1948. 

33The Valle d’Aosta has also only one representative in the Chamber of 
Deputies (see the decree of February 5, 1948). 

34 For details, see the law of February 6, 1948. 

35 Normally the Senate would be a body less than half the size of the Chamber 
of Deputies which at present numbers 574 members. But, in accordance with 
the Constitution (Transitional and Final Arrangements, III), a group of 107 
appointed senators has been added to the ranks of elected senators and thereby 
the number of members of the present first Senate raised to 345. 

36 The method of election is regulated in detail by Law No. 48-1471 of 
September 23, 1948 on the Election of the Councillors of the Republic. 
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partment by an electoral college composed of three 
groups, namely: (1) The Deputies of the department; 
(2) the General Councillors of the department; and (3) 
delegates or alternate delegates of the Municipal Coun- 
cils of the department, whose numbers vary according to 
the size of the communes.” The Constitution (Art. 6(4) ) 
fixed “the number of members of the Council of the Re- 
public” at “not less than 250 nor more than 320,” but the 
law on the election of the Councillors (Art. 1) provides 
that “the Council of the Republic shall comprise 320 
members,” of whom “the National Assembly may itself 
elect by proportional representation” up to one sixth of 
the total.” 

While the Italian Constitution (Art. 60(1)) fixes the 
terms of both Chambers—that of the Chamber of Depu- 
ties at five years and that of the Senate at six years—the 
French Constitution (Art. 6(1)) leaves to a separate law 
the determination of the terms of both houses, except for 
the provision (Art. 6(2)) that “The Council of the Re- 
public shall be renewable one half at a time.” The law 
has provided that “the National Assembly shall be elect- 
ed for five years” * and that “the members of the Council 
of the Republic shall be elected for six years.” *° 


C 


Powers of the Italian and French Parliaments 


Before discussing the powers of the Italian and French 
Parliaments, it will be convenient to review first the usual 
powers of a legislature in general. 

(1) The primary function of a legislature is to make 
laws and usually also to adopt amendments to the Con- 
stitution. (2) Another of its basic functions is the power 
to appropriate money for the conduct of the government: 


37 Td., Arts. 6, 8. 

38 Frencn Const. Art. 6(3). 

39 Electoral Law of October 5, 1946, Art. 36. 

40 Law on the Election of the Councillors of the Republic, Art. 2(1). To 
become a Councillor, a citizen must be thirty-five years of age. Jd., Art. 4. 
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the so-called budget power or “power of the purse.” 
(3) Just as important as the two first-named functions 
is the right of the legislature to criticize the government 
(executive branch) for its conduct of the affairs of state 
by means of questioning, interpellations, and investiga- 
tions and to hold it responsible for its political actions and 
also for offenses committed—the latter through initiating 
impeachment proceedings against the Head of the State 
and the Ministers and sometimes also conducting the trial 
as a high court. (4) Finally, the legislature also fre- 
quently has the function to elect the Head of the State— 
usually a President of the Republic—and to share in the 
appointment of other high officials—executive and/or 
judicial. 

Although a legislature does not have all these powers 
in every type of state, it certainly has practically all of 
them in a parliamentary democracy, such as the French 
and Italian Republic. 


| 
Powers of the Italian Parliament 


Equality of both Chambers. Asa rule, the two Cham- 
bers forming the Italian Parliament conduct their busi- 
ness separately. They meet in joint session only in cases 
specified by the Constitution (Art. 55(2)). The position 
of the two Chambers is characterized by the principle of 
equality of powers.” This is especially true for the mak- 
ing of ordinary laws, as expressed in the Constitution 
(Art. 70): “The legislative function is exercised collec- 
tively by the two Chambers.” ‘That means that every 
legislative measure, in order to become law, must be 
adopted by both Chambers in identical form. Equality 


41 Hence, there is little justification for the following assertion by Adams: 
“In spite of this formal equality, however, the chamber remains the more power- 
ful and more important of the houses, and the Senate, like the French Senate 
of the Third Republic but to a lesser degree, tends to be a home for aging and 
semiretired politicians.” ApAmMs, op. cit. supra note 1, at 511. This was not 
even true of the French Senate which always remained a strong second cham- 
ber. Cf. Occ, op. cit. supra note 21, at 508-509. 

2 
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also exists in the exercise of the amending power and the 
passage of other constitutional laws because both Cham- 
bers must have approved amendments of the Constitution 
and other constitutional laws by the required majorities 
separately, before they can come into effect (Art. 138). 
Equality is also maintained in the sphere of ministerial 
responsibility inasmuch as the Government is politically 
responsible to both Chambers—not only, as is usual, to 
the /ower Chamber—or in the words of the Constitution 
(Art. 94(1)): “The Government must have the confi- 
dence of the two Chambers.” The Italian Parliament 
has also the function to elect in joint session the President 
of the Republic; but three delegates for each region (ex- 
cept for the Valle d’Aosta which has only one delegate) 
are added to the electoral college in such a way as to give 
minorities representation. Here there is no real equality 
between Senate and Chamber of Deputies, because even 
if all—at present fifty-five’—regional delegates vote with 
the members of the Senate, the deputies of the Chamber 
(now 574), if they vote en bloc, can still outvote them 
(Art. 83), but only after the third ballot. 

Joint Meetings. The two Chambers meet in joint ses- 
sion on the following occasions, specified in the Constitu- 
tion: (1) For the election of the President of the Re- 
public, in which case, however, regional delegates are 
added, as seen above (Art. 83); (2) for the initiation of 
impeachment proceedings against the President of the 
Republic (Art. 90) and the President of the Council of 
Ministers and the Ministers (Art. 96); (3) for the elec- 
tion of one-third (1.e., five) of the regular judges of the 
Constitutional Court (Art. 135(1)) and of sixteen ad- 
ditional members for impeachment trials (Art. 135(6) ) ; 
and (4) for the election of one-third of the Superior 


42 This figure results from Italy’s division into, at present, nineteen regions 
(Art. 131 of the Constitution), of which eighteen regions return three delegates 
each, therefore, a total of fifty-four, and the Valle d’Aosta Region a single 
delegate. Art. 83(2) of the Constitution. 
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Council of the Judiciary (Art. 104). In general, it can 
be said that the Chambers meet jointly whenever they ex- 
ercise other than legislative functions. On all these occa- 
sions, the Senate of the Republic participates with the 
Chamber of Deputies in the performance of these im- 
portant functions as an equal partner but, due to its con- 
siderably smaller size, not with equal weight, since its 
members can be outvoted by those of the Chamber of 
Deputies. 

Legislative Procedure. The following have the right 
to initiate legislation (Art. 71): (1) The Government, 
which exercises this right upon authorization by the Pres- 
ident of the Republic (Art. 87(4)); (2) each member of 
the Chambers; (3) the organs and bodies, such as the 
Regional Councils (Art. 121) and the National Council 
of Economy and Labor (Art. 99), on which it may be 
conferred by constitutional law; and (4) 50,000 or more 
voters supporting a bill drafted in the form of articles 
(popular initiative). The Italian Constitution (Art. 72) 
lays down certain rules for the progress of a bill, espe- 
cially in regard to its examination by a committee“ and 
then by the Chamber itself. Although these rules are 
rather general, yet the French Constitution, except for 
the brief provision of Article 15, does not contain even 
such rules. 

Unlike the French Constitution, the Italian Constitu- 
tion (Arts. 76, 77) provides within narrow and clearly 
defined limits (a) for delegation of legislative powers to 
the Government for the issuance of decrees having the 
force of law and (b) for the possibility of adoption of 
emergency legislative measures by the Government on its 
own responsibility with provisional effects and subject to 
speedy scrutiny by the Chambers. 





43 The Italian Chambers, just like their French counterparts, have standing 
committees on which the parliamentary groups are represented in proportion 
to their strength in the Chamber. They appear to be like miniature legislatures. 
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2 
Powers of the French Parliament 


Predominance of the National Assembly. Unlike the 
Third Republic where the equality of the two Chambers 
(Chamber of Deputies and Senate) was established by 
the Constitution** and unlike the new Italian Republic 
which in this respect has followed the pattern set by the 
Third Republic, the Constitution of the Fourth Republic 
has vested practically all the powers of a legislature in 
the “lower” house, the National Assembly. The new 
“upper” house, the Council of the Republic, can, at the 
most, for a brief period delay, but never ultimately ob- 
struct, the will of the National Assembly. This is true 
not only of ordinary legislation where the Council of the 
Republic has a suspensive veto for two months at the 
most (Art. 20), but even in regard to amendments of the 
Constitution where the Council’s opposition can be over- 
ridden by the National Assembly (Art. 90). The inferior 
position of the Council of the Republic does not begin 
with its limitation to a suspensive veto. The Council 
lacks other functions which are usually associated with a 
legislative body. The inequality thus does not begin at 
the Aighest rung of the ladder: when a bill has been 
passed and sent over for action by the other chamber; it 
begins at the /owest rung: at the stage when a bill is intro- 
duced. It is true, the members of the Council of the 
Republic, just as the members of the National Assembly, 
possess the right to initiate legislation (Art. 14(1)). Yet, 
the bills introduced in the Council of the Republic may 
not be acted upon in that body after their introduction, 
but must be sent without debate to the secretariat of the 
National Assembly (Art. 14(3)). The latter chamber is, 
of course, under no obligation to take any action on that 
bill. Only if and when the National Assembly has acted 
upon the bill favorably and passed it on first reading, does 


44 Law on the Organization of the Public Powers, February 25, 1875, espe- 
cially Arts. 1, 6, and 8. ; 
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the Council of the Republic—to which it is sent for its 
opinion—for the first time have the opportunity of con- 
sidering a bill which had been originally introduced on 
its floor.” 

It was not without intent that the lower house has been 
given the name “National Assembly.” This name has in 
France traditionally expressed a body in which the exer- 
cise of sovereignty was vested. The Constitution of the 
Fourth Republic makes it clear in its “Title I—Sover- 
eignty” that in all matters other than constitutional mat- 
ters, where sovereignty is not exercised exclusively by the 
National Assembly,* the people shall exercise national 
sovereignty “through their Deputies in the National As- 
sembly” (Art.3). The present Constitution also declares 
in unmistakable terms that, although the Council of the 
Republic is one of the two houses of Parliament (Art. 5), 
it is “the National Assembly alone” which passes the 
laws, and adds: “It may not delegate this right” (Art. 
13). This preclusion of delegating legislative authority 
was intended to render unconstitutional “legislation” by 
executive decree, to which the French government had 
resorted increasingly in the 1930’s. 


Legislative Procedure. The President of the Council 
of Ministers and the members of the two Chambers “have 
the initiative in legislation” (Art. 14(1)). Unlike the 
Italian Constitution which in its Article 72 contains more 
specific provisions concerning the progress of a bill in 
the legislature, the French Constitution (Art. 15) does 
not have more than this to say on the procedure in the 
National Assembly: “The National Assembly shall study 
the bills submitted to it in its committees, of which it shall 
determine the number, the composition, and the scope.” 
In other words, the Constitution leaves the detailed regu- 
lation of the legislative procedure to the determination of 

45In matters of finance legislation, the right of its members to introduce 
bills is subject to further restrictions. Cf. Art. 14(3) of the Constitution. 


46 It is done so only if the National Assembly commands a two-thirds majority 
in adopting a constitutional amendment. Art. 90. 
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the National Assembly. However, the Constitution con- 
tains in Article 20 more detailed provisions on the fur- 
ther procedure after the bills have been passed on first 
reading by the National Assembly. ‘They are sent to 
the Council of the Republic for its opinion. Normally 
the Council has two months time, after a measure is sent 
to it, to perform this function. Within this period the 
Council may (1) either concur in the bill as passed by 
the Assembly, or (2) take no action at all, or (3) reject 
the bill, or (4) propose amendments. But whatever the 
Council does or whether it does anything at all, it cannot 
block the will of the National Assembly. 

In case the Council has taken one of the first two steps, 
1.e., either concurred in the bill or not acted at all within 
the time limit, the bill becomes law and is to be promul- 
gated by the President of the Republic. However, if 
the Council has either rejected the bill or proposed 
amendments to it, the National Assembly has to examine 
the bill again on second reading. It has to consider every 
amendment proposed by the Council and to “dispose defin- 
itively and absolutely” of those amendments, “accepting 
or rejecting them in whole or in part” (Art. 20). All that 
is required to override these amendments completely or 
partially, is that the National Assembly has to vote on sec- 
ond reading by public ballot (roll call) and by an absolute 
majority of its members, and this requirement need be ful- 
filled only if the Council has voted on the measure under 
the same conditions. The Constitution provides for a re- 
duction of the time limit, allowed the Council for express- 
ing its “opinion,” in cases of urgency as determined by the 
National Assembly. The latter may also extend the time 
limit granted to the Council. Hence, the National As- 
sembly has the final decision not only over the dill itself 
but also over the time permitted the Council to register 
its opinion. Thus the Council of the Republic is only a 
chamber for reflection, with its period to “reflect” ulti- 
mately determined by the National Assembly. It is one 
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of the weakest second chambers existing in the world to- 
day. The only recourse left to the Council, after its 
“opinion” has been overridden by the National Assembly, 
is to submit the issue to the Constitutional Committee 
(Arts. 91, 92). 

Other Powers of the French Chambers. In addition to 
its very modest part in the legislative process, which has 
been considered and appraised above, the Council of the 
Republic has the following powers or functions: First, it 
shares with the National Assembly in the election of the 
President of the Republic (Art. 29), but, because of its 
smaller size, with inequality of voting power; second, it 
also participates in the amending process (to be described 
under VI), but its decisions can be overridden by the 
National Assembly (Art. 90); third, the Council elects 
(only) three of the thirteen members of the Constitu- 
tional Committee (Art. 91); and fourth, the Council 
must be heard when the National Assembly votes on a 
declaration of war: The requirement of its “concurrent 
opinion” (Art. 7) does not imply a larger réle for the 
Council. 

A listing of the other powers of the National Assembly 
will also show what the Council cannot do. The Na- 
tional Assembly approves the Premier-designate (Art. 
45) and it alone holds Premier and Ministers politically 
responsible (Arts. 48-50). It alone receives messages 
from the President of the Republic (Art. 37), and indicts 
him and the Ministers for offenses described in the Con- 
stitution (Arts. 42, 56, 57). It elects the High Court of 
Justice before which the President of the Republic and 
the Ministers are arraigned (Arts. 42, 57-59). It elects 
six of the fourteen full members and six alternates of the 
High Council of the Judiciary (Art. 83) and seven mem- 
bers (a majority) of the Constitutional Committee (Art. 
91)—the “watchdog” of the constitutionality of the laws 
passed by the National Assembly. In all of these func- 
tions the Council of the Republic has no part, while the 
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Senate of the Republic in Italy does share in the corre- 
sponding functions as an equal partner of the Chamber 
of Deputies, although, owing to its smaller size, not al- 
ways with equal weight. Being confined to such a modest 
place in the governmental structure of the Fourth Re- 
public, the Council of the Republic has at least been as- 
sured of its existence by the Constitution: It cannot be 
abolished by a constitutional amendment, passed by the 
National Assembly alone by a two-thirds majority (which 
in all other circumstances would be a valid amendment). 
However, the Council could be done away with by a con- 
stitutional referendum (Art. 90, last par.) which makes 
the voters the final judge over its continued existence. 


3 
Additional Powers of the Italian and French Parliaments 


In addition to the powers and functions discussed 
above, the Chambers of both Italy and France possess the 
following powers, specified in the Constitution: (1) The 


Chambers authorize by legislative act the ratification of 
specified groups of international treaties—in both coun- 
tries, on the whole, the same kind of treaties—namely, po- 
litical and commercial treaties, those relative to interna- 
tional organization, those involving national finances, or 
territorial changes, or modifications of municipal law.” 
The formal act of ratification is performed by the Presi- 
dent of the Republic.“ (2) In Italy “the Chambers de- 
cide upon the state of war” and confer war powers upon 
the Government (Art. 78). In France, however, a vote 
of the National Assembly must precede a declaration of 
war and the Assembly has only to hear the opinion of the 
Council of the Republic (Art. 7). In both countries the 
formal declaration of a state of war is executed by the 
President of the Republic. Although this is expressly 
stated only in the Italian Constitution (Art. 87(9)), such 


47 Frencn Const. Art. 27(1); Iranian Const. Art. 80. 
48 Frencn Const. Art. 31(1); Irantan Const. Art. 87(8). 
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a right is included in the position of the President as head 
of the state. The powers just described have made Par- 
liament a partner in the conduct of foreign relations— 
traditionally a prerogative of the executive. (3) The 
Chambers have the power to pass laws on the basis of 
which alone amnesty may be granted; in Italy, the right 
of the President of the Republic to concede pardon must 
also be based on laws delegating such authority.” Here 
again, what used to be a prerogative of the head of state, 
originally the monarch, has been placed under the control 
of a democratic Parliament.” 


IV 
THE PRESIDENT OF THE REPUBLIC 


As parliamentary types of government, both are based 
on concentration, rather than strict separation, of—espe- 
cially legislative and executive—powers, because of the 
responsibility of the executive to the legislature, directly 
on the part of the Ministers and indirectly on the part of 
the President of the Republic for whose acts the Minis- 
ters assume responsibility through the device of counter- 
signature. The Executive in France and Italy is com- 
posed of the titular Head of the State—the President of 
the Republic—and the Council of Ministers (the Gov- 
ernment), headed by the President of the Council. Both 
states have a single, not a plural, head of state. France 
had a single head, a President, during her Second and 
Third Republic, and Italy, a new Republic, chose also 
the most common type of titular head: a President. In 
choosing the method of election by the legislature, the 
makers of the new French and Italian Constitutions de- 


49 Frencu Const. Art. 19; Iratran Const. Art. 79. 

5° The French Council of the Republic has, of course, its usual modest rdéle 
in the exercise of these three powers, two of which—listed under (1) and (3) 
above—are performed by legislative act, i.¢., according to Article 20. The 
Council must be heard on the decision concerning war. Art. 7. It may finally 
be mentioned that both the National Assembly and the Council of the Republic 
share in the election of the members for Metropolitan France, i.¢., half of the 
membership, of the Assembly of the French Union (Art. 67) which has only 
advisory functions. Arts. 71, 72. 
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cided for a weak, rather than a strong, President. But 
the French President was made even weaker than the 
Italian and than his predecessor under the Third Repub- 
lic, by depriving him of certain powers which the old 
Constitution had granted to him and transferring those 
powers to the President of the Council of Ministers 
(Premier). 

Election. The French President is elected by Parlia- 
ment, 1.e., the National Assembly and the Council of the 
Republic meeting together (Art. 29(1))." The Italian 
President is elected by Parliament, 7.e., the Chamber of 
Deputies and the Senate of the Republic meeting in joint 
session, with three delegates for each Region (but only 
one delegate for the Valle d’Aosta) participating in the 
election (Art. 83(1), (2)).° The Italian Constitution 
requires election by secret ballot and by a two-thirds ma- 
jority of the assembly on the first three ballots, but only 
by an absolute majority after the third ballot (Art. 
83(3)). The new French Constitution includes no pro- 
vision on this question. At the election of the first Presi- 
dent, M. Vincent Auriol, on January 16, 1947, on the 
basis of a “gentlemen’s agreement,” secret ballot was used 
and a simple majority was declared sufficient for election, 
and this may serve as precedent for future elections. 

Term and Re-eligibility. Under both Constitutions 
the term of office of the President is seven years.” The 
French Constitution declares him re-eligible for one 
more, a second, term (Art. 29(2)); but the Italian Con- 
stitution, by containing no provision on this point, has 
placed no limitations upon the re-election of the President 
of Italy.” 


51 Unlike Italy, where both Chambers meet in joint session on several occa- 
sions, as discussed above, this is the only joint meeting of the French Chambers, 
provided in the Constitution. Art. 11(2). 

52 On this, see note 42 supra. However, in the election of the first president, 
Luigi Einaudi, on May 11, 1948, only the members of the two Chambers took 
part since the regional organization had not been constituted yet at that time. 
See Transitional and Final Arrangements, IT. 

53 FrencH Const. Art. 29(2); Iratran Const. Art. 85(1). 

54 The same legal situation as in Italy prevailed in regard to the President 
of the United States under the original Constitution of the United States prior 
to the adoption of the Twenty-Second (two-term) Amendment. 
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Qualifications. Under the Italian Constitution (Art. 
84(1)) any citizen of at least fifty years of age and in 
possession of civil and political rights is eligible for the 
Presidency. Although the French Constitution does not 
lay down any specific qualifications for this office, French 
citizenship and enjoyment of civil and political rights 
must be presupposed and, furthermore, mature age has 
been traditional among French presidents. However, 
members of former French dynasties are now again, as 
under the Third Republic,” declared ineligible for the 
Presidency of the Republic (Art. 44). In Italy, the mem- 
bers and descendants of the House of Savoy are not only 
barred from the Presidency, but even deprived of the 
right to vote and to hold any public office or elective po- 
sition.** In both countries the office of President is in- 
compatible with any other office.” 

Vacancy. In case of permanent disability, death, or 
resignation of the President of the Republic, a new Presi- 
dent is elected on short notice for a full seven-year term. 
Until the election of a new President or during temporary 
disability of the incumbent, the interim functions of the 
Presidency are exercised by the President of the National 
Assembly in France and by the President of the Senate 
in Italy.” 

Powers and Functions. The powers of the President 
may be classified as: (1) executive powers, (2) those in 
foreign relations, although they are really also of an exec- 
utive nature, and (3) those in legislation. 

(1) The President as Executive. Theoretically the 
President should possess the power: (a) to appoint all 
civil and military officials and (b) to direct the adminis- 
tration of the state. But even where in parliamentary 
democracies the constitution confers those powers upon 
the president, he is severely limited in their exercise by 


55 Law on the Organization of the Public Powers, February 25, 1875, Art. 
8(3) (Amendment of August 14, 1884, Art. 2). 

56 Transitional and Final Arrangements, XIII(1). 

57 Frencu Const. Art. 43; Irattan Const. Art. 84(2). 

58 Frencu Const. Art. 41; Irattan Const. Art. 86. 
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the mandatory requirement of countersignature. In 
Italy, the President has the power to appoint the state 
officials “in the cases indicated by law” (Art. 87(7)); 
but in France, his power is limited to the appointment of 
certain enumerated highest civil and military officials, 
including judges (Arts. 30, 83(1), 84(1)), with the ap- 
pointment of all other officials left to the Premier (Art. 
47(2)). While the Italian President appoints the Pre- 
mier and the Ministers (Art. 92(2)), the French Presi- 
dent at first only designates the Premier and not until the 
latter has been approved by the National Assembly, may 
the President appoint him and the other Ministers (Arts. 
45, 46). Thus the President in the Fourth French Re- 
public has been deprived of the right, which his prede- 
cessor in the Third Republic possessed and which the 
Italian President has been given, of appointing the Pre- 
mier. The “appointment” of the other Ministers by the 
President is in both countries only a formality, since he 
accepts the list of names as proposed by the Premier. The 
President of Italy has also the power to appoint five out- 
standing citizens as senators for life (Art. 59(2)), as well 
as one-third (five) of the judges of the Constitutional 
Court (Art. 135(1)). 

Although the Italian President is not expressly en- 
trusted with the execution of the laws, this authority can 
be deduced from his right to issue “decrees having the 
force of law, and regulations” (Art. 87(5)). On the 
other hand, the present French Constitution has trans- 
ferred the power to “ensure the execution of the laws” 
from the President, who had it during the Third Repub- 
lic,” to the Premier (Art. 47(1)). Every act of the 
President, to be valid, requires countersignature: in Italy, 
“by the Ministers proposing it” (Art. 89(1)) and in 
France, by the Premier and by a Minister (Art. 38). 
In both countries the President is Commander in Chief 





59 See the Law of February 25, 1875, Art. 3. 
6° In Italy, co-signature by the Premier is required only in regard to acts 
having the force of law “and other acts indicated by law.” Art. 89(2). 
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of the armed forces. But while in France he has only 
that tit/e (Art. 33) and the Premier the substance of this 
power (Art. 47(3)), in Italy the President is given “‘com- 
mand of the Armed Forces” (Art. 87(9)). Both Presi- 
dents exercise the right of pardon,” essentially a judicial 
function derived from the traditional position of the head 
of state as the fountain of justice and mercy. 

(2) The President and Foreign Relations. As head 
of the state, the President represents his state in all of its 
foreign relations—termed jus representationis omnimo- 
dae—tregardless of the powers conferred upon him by 
the Constitution.” The President holds this position 
under international law and, hence, it makes no difference 
whether the Constitution—as the Italian (Art. 87(1))— 
calls him “the head of the state,” or whether—as the 
French—it does not expressly give him that title. As 
head of the state, the President (a) appoints and receives 
diplomatic envoys, both permanent and ad hoc, (b) signs 
and ratifies all treaties concluded with foreign states, after 
securing, when required, the approval of Parliament.” 
The treaty negotiations, however, are customarily con- 
ducted by the Minister of Foreign Affairs, and the French 
Constitution (Art. 31(1)) provides only that the Presi- 
dent “shall be kept informed of the progress of interna- 
tional negotiations.” ‘This would seem to preclude his 
direct participation in the negotiations, a power that he 
possessed, and sometimes exercised, during the Third Re- 
public.“ Finally, in both countries the President issues 
the formal declaration of war, as decided by Parliament. 

(3) The President and Legislation. In Italy, the 
President exercises legislative initiative by authorizing 
the introduction of Government bills (Arts. 87(4), 
71(1)). In France, the right to initiate legislation 


61 Frencn Const. Art. 35; Iratian Const. Arts. 79, 87(11). 


62 Cf. | OppENHEIM, INTERNATIONAL LAw 675-676, 680-681 (7th ed., Lauter- 
pacht, 1948). 


63 Frencn Const. Arts. 30, 31; Iratran Const. Art. 87(8). 
64 Law on the Relations of the Public Powers, July 16, 1875, Art. 8. 
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which the President possessed during the Third Re- 
public® has now been vested in the Premier (Art. 14(1)). 
In both countries the President promulgates the laws, 
has the power of veto, the right to send messages to 
Parliament, but only in Italy does he have the power of 
dissolving the legislature and the decree power. The 
laws, passed by Parliament, are promulgated by the Pres- 
ident: in Italy normally within one month (Arts. 73, 
87(5)) and in France within ten days, but in case of 
emergency within five days (Art. 36(1)). Within this 
time limit, the President has the right by means of a moti- 
vated message to demand a reconsideration of the mea- 
sure by Parliament. If Parliament again approves the 
measure by the normal legislative majority, the President 
must promulgate that law. The President has also the 
right to “communicate with Parliament by means of mes- 
sages addressed to” the Chambers in Italy, but only to 
the National Assembly, not to the Council of the Repub- 
lic, in France.” Both the mild suspensive veto and the 


right to send messages are likely to be of slight practical 
importance in a cabinet government, as exists in France 
and Italy, with the requirement of countersignature of 
presidential acts. 

An additional power of the Italian President, which 
is his most important power, is his right (Art. 88) to “dis- 
solve both Chambers or only one of them,” except 


9 68 


“within the last six months of his term. Before re- 
sorting to this measure, he must have heard the respective 
Presidents of the Chambers. He also has an important 
legislative function by having the right to issue decrees 
which have the force of law (Art. 87(5)), a power pos- 
sessed also by the President of the Third French Republic 
but now transferred to the Premier (Art. 47(1) ). 


65 Law of February 25, 1875, Art. 3. 

66 FrencH Const. Art. 36(2); ITaLtan Const. Art. 74. 

67 Frencn Const. Art. 37; Itatian Const. Art. 87(2). 

68 This limitation was inserted to prevent a President from using this power 
towards the end of his term for the purpose of promoting his chances of re- 
election. This safeguard is an indirect admission, if such admission were needed, 
that the President can be re-elected. 
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Special Functions of the French President. In addi- 
tion to his powers, discussed above, the new French Con- 
stitution has conferred upon the President a number of 
titles, as well as chairmanships in most important organs 
of government, none of which, but one, he held during 
the Third Republic. These titles and chairmanships give 
the President an exalted position beyond his titular head- 
ship of the state. 

(1) The President of France is not only “President of 
the French Republic” but also “President of the French 
Union” which the mother country forms with her over- 
seas empire and whose permanent interests he represents 
(Arts. 60, 64). He presides also over the High Council 
of the French Union (Art. 65). Of course, in its present 
stage the whole concept of the “French Union” is only a 
promise for the future. (2) The President of the Republic 
presides over the meetings of the Council of Ministers™ 
where the general policy of the government is formulated 
and the important decisions are made, and although he has 
no vote in the Council, he keeps their minutes in his pos- 
session (Art. 32) which enables him to interpret their con- 
tents and especially the decisions adopted. (3) He pre- 
sides “with the same prerogatives over the High Council 
and the Committee of National Defense” (Art. 33).% 
(4) He presides over the High Council of the Judiciary 
(Art. 34), which nominates the judges for appointment 
and supervises judicial administration (Art. 84). While 
the High Council decides by majority vote, in case of a 
tie the President has the deciding vote (Art. 83(2)). 
(5) Finally, he presides over the Constitutional Commit- 

69 The only one of his functions enumerated here, that is not new, #.e., which 
he already exercised during the Third Republic. The Italian President does 
not preside over the Council of Ministers. 

70 Likewise, the Italian President “presides over the Supreme Council of 
Defense.” Art. 87(9). 

71 The High Council of the Judiciary is composed of fourteen members. The 
President of the Republic is a member—the President—of the High Council. 
On its composition, see Article 83 of the Constitution. There is a Superior 
Council of the Judiciary in Italy with functions largely corresponding to those 
of the French High Council and also “presided over by the President of the 


Republic.” On its composition, see the Italian Constitution, Article 104, and 
on its functions, Articles 105 and 106. 
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tee which has to watch over the constitutionality of new 
laws (Arts. 91, 92). Whatever important powers the 
President of the Fourth Republic has lost to the Premier, 
yet by holding chairmanships in these “key” organs which 
permeate all branches of government, he occupies a cen- 
tral position and, if his is not an entirely negative per- 
sonality, he is bound to exercise some influence in these 
organs. This feature of the French Constitution re- 
stores a certain balance between the French President and 
his Italian counterpart who possesses more of the tradi- 
tional powers. 

Responsibility. The President of the Republic is not 
responsible in the ordinary sense. He is politically not 
directly responsible for his acts.** However, the Presi- 
dent is legally responsible, but even here only in a limited 
sense, namely, in France only for high treason (Art. 42) 
and in Italy besides for “offenses against the Constitution” 
(Art. 90). The impeachment proceedings are the same 
as against Premier and Ministers. 


V 
THE COUNCIL OF MINISTERS 


In both countries the government is called “the Council 
of Ministers” which is headed by the “President of the 
Council of Ministers” ** or Premier. While the Presi- 
dent of the Republic is the official head of the state and 
the titular executive, the Council of Ministers, a colle- 
giate body, is the real executive, exercising the most im- 
portant powers of government under its own responsi- 
bility, although in many cases, especially in Italy, in the 
name of the President of the Republic. Both Constitu- 
tions refrain from naming the executive departments 


72 The nearest approach to direct political responsibility of the President was 
the forced resignation of President Alexandre Millerand of France in 1924. 
On this incident, see, among others, Occ, op. cit. supra note 21, at 454; Apams, 
op. cit. supra note 1, at 256-257. 

73 This is his official title as used in both Constitutions. The title “Prime 
Minister” is not in use. 
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(Ministries) or fixing their number, thus leaving the 
structure of the Council of Ministers flexible and adap- 
table to changing needs. 


Forming the Ministry. The process of forming a new 
Ministry differs in both countries: the Italian Constitu- 
tion follows the traditional pattern in cabinet govern- 
ments while the French Constitution adopts a novel 
method which takes account of the weakened position 
of the President of the Fourth Republic and of the cor- 
responding strengthening of both the legislature (or, more 
specifically, the National Assembly) and the Premier. 
The Italian President appoints the Premier and “on his 
proposal” the Ministers, 7.e., he unquestioningly approves 
the list of Ministers submitted by the Premier. This ap- 
pointment of Premier and Ministers is final,* pending a 
vote of confidence from Parliament which the new Gov- 
ernment has to secure within ten days. To continue in 
office, the Government must possess the confidence of 
both Chambers (Arts. 92, 94). 

In France, however, “at the beginning of the term of 
each legislature,” which means, of the National Assem- 
bly, and at any successive time whenever a Ministry has 
been overthrown or has resigned, or a Premier has died, 
the President of the Republic, “after the customary con- 
sultations” with the party leaders, merely designates the 
Premier and the latter must present himself to the Na- 
tional Assembly with the program and policy of his fu- 
ture cabinet. Only after the Premier-designate has re- 
ceived a personal vote of confidence from that Chamber,” 
may he and the Ministers be formally appointed by the 
President (Arts. 45, 46). The Premier now goes with 
his new Cabinet before the National Assembly, to obtain 
a vote of confidence for the whole Ministry which it 
needs, to remain in office. The significance of the differ- 

74 Before assuming their functions, the Premier and Ministers take an oath 
before the President of the Republic. Art. 93. 


™ “By public ballot and by an absolute majority of the Deputies”, i.e., at 
present at least 314 votes. 


3 
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ent procedure in France is twofold: First, it expresses 
that the legislature, i.e., the National Assembly, has been 
given ultimate say as to who should be the head of the 
government; and second, by placing the Premier apart 
from his colleagues in the Cabinet, it was intended to give 
him a pivotal position which is manifested primarily by 
transferring to him important powers which during the 
Third Republic had been vested—if, in practice, only 
nominally—in the President of the Republic. 

Position of Premier. Under the new Constitution the 
French Premier holds a position more powerful than any- 
thing known under the Third Republic. He has been 
given the initiative in legislation (Art. 14(1)), the power 
to “appoint all civil and military officials” except those 
highest officials enumerated in Article 30 as falling under 
the appointing power of the President, and except the 
Ministers and the judges (Art. 47(2)), although the 
Ministers are actually “chosen by him” (Art. 46). He 
has been entrusted “with the execution of the laws,” 
which confers upon him the pouvoir réglementaire (de- 
cree power), as well as with the supervision of the armed 
forces and co-ordination of all defense measures, 1.e., 
with the actual exercise of the powers of a Commander 
in Chief (Art. 47). He has acquired all these powers at 
the expense of the President of the Republic. In their 
exercise the Premier is, just as the President, limited by 
the requirement that all these acts must “be countersigned 
by the Ministers concerned” (Art. 47(4)). But having 
been made by the Constitution more than primus inter 
pares in relation to the Ministers and besides, unlike the 
President, being directly responsible to the National 
Assembly, the requirement of countersignature does not 
quite pose the same problem for the Premier as for the 
President. It is also only the Premier who can put a ques- 
tion of confidence before the National Assembly (Art. 
49) which is another indication of his superior position. 


76 The President of the Republic is only the head of the state. 
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The Italian Constitution (Art. 95(1)) describes the 
functions of the Premier in more general terms: 

The President of the Council of Ministers directs the general 
policy of the Government and is responsible for it. He main- 
tains unity of political and administrative direction, and promotes 
and coordinates the activity of the Ministers. 

From this, Professor Einaudi concludes that the Italian 
Constitution recognizes, “far beyond anything provided 
in the French Constitution, the commanding position of 
the head of the cabinet.” It is to be admitted that at 
present the Italian Premier is in a relatively stronger po- 
sition than his French counterpart, because the former 
could, if he wanted, form a one-party government, while 
the latter depends on a coalition government. This is 
due to the election results in both countries: In Italy, 
one party, the Christian Democratic, controls the present 
Chamber of Deputies by having won in 1948 a majority 
(53.5 per cent) of the seats and the Senate by receiving 
support from independent senators. In France, on the 
contrary, no single party commands a majority of the 
seats in either Chamber, which has been traditional there. 
But the situation in Italy might change at the next parlia- 
mentary election if the Christian Democrats should fail 
to retain control of the legislature. 

However, no conclusion, such as that reached by Pro- 
fessor Einaudi, can be drawn from the Constitution it- 
self. The only difference between the French and Ital- 
ian Constitutions is that the former enumerates the pow- 
ers of the Premier in specific terms, while the latter con- 
fines itself to a general description of his functions. But 
when looking over the specific powers of the French Pre- 
mier, one must conclude that, in order to exercise these 
powers, he must be able to do everything that the Ital- 
ian Constitution assigns to the Premier. On the contrary, 
the Italian Premier does not legally have any of the pow- 

77 Einaudi, The Constitution of the Italian Republic, 42 Am. Pot. Sct. Rev. 


661, 671 (1948), and, in the same sense, Einaudi in ForeiGN GovERNMENTS 
246 (Morstein Marx ed., 1949). 
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ers expressly conferred upon his French counterpart, be- 
cause these powers are, according to the Italian Constitu- 
tion, as shown above, vested in the President of the Re- 
public, just as was the case under the Third French Re- 
public. 

Ministerial Responsibility. The Ministers have the 
entreé into the legislature, 1.e., they have the right” to 
attend the meetings of both Chambers ® even if they are 
not members of either Chamber. “They must be heard 
when (ever) they request it.” *° As in every cabinet sys- 
tem, the Ministers in both France and Italy are politi- 
cally responsible to the legislature, collectively for the 
acts of the Council of Ministers and individually for the 
acts of their respective departments: to both Chambers 
in Italy, but only to the National Assembly in France." 
Votes of confidence and of censure in France must be 
adopted by public ballot (roll call) and by an absolute 
majority of the Deputies of the National Assembly. A 
question of confidence can be put only by the Premier and 
only after discussion by the Cabinet. Failure to receive 
a vote of confidence or passage of a motion of censure en- 
tails the fall of the Cabinet (Arts. 49, 50). In Italy, 
“each Chamber accords or revokes confidence by means 
of a” motivated motion and by roll call vote. But since, 
unlike in France, an absolute majority is not stipulated, 
a simple majority of the quorum (fixed at a majority of 
the members (Art. 64(3)) is sufficient. “The motion of 
lack of confidence” requires the signatures of at least one- 
tenth of the members of the Chamber. However, the 
Government is not compelled to resign if defeated on its 
own motion by one or by both of the Chambers (Art. 94). 
To protect the Government against surprise moves or 
ill-considered decisions by the legislature, both Consti- 


78 And in Italy, upon request, the obligation. 

79In France also of the committees. 

80 French Const. Art. 53; ITaLtran Const. Art. 64(4). 

81 The French Constitution in Article 48(2) expressly adds: “They shall not 
be responsible to the Council of the Republic.” Cf. Frencn Const. Art. 48(1) ; 
Iranian Const. Art. 95(2). 
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tutions provide for a “cooling-off” period after presenta- 
tion of a question of confidence or motion of censure: In 
France, the crucial vote is postponed for one full day 
(Arts. 49(2), 50(2)) and in Italy, discussion of an ad- 
verse motion—for three days (Art. 94(5)). The Min- 
isters are also Jegally responsible for crimes” “committed 
in the exercise of their functions.” * In France, the Min- 
isters are “indicted by the National Assembly and ar- 
raigned before the High Court of Justice” and in Italy, 
“impeached by Parliament in joint session” and tried by 
the enlarged Constitutional Court.” 


Power of Dissolution. The final topic in the present 
discussion of the Executive is the problem of dissolution 
of Parliament. In Italy, as has been seen, the President 
of the Republic has the right to “dissolve both Chambers 
or only one of them,” after having “heard their respec- 
tive Presidents” (Art. 88). The possibility of dissolving 
only one Chamber seems to have minimized the difficul- 
ties involved in political responsibility of the Govern- 
ment to both Chambers. This problem is especially 
acute if the two Chambers are elected by different meth- 
ods and for different terms as is now the case in Italy and 
was, to an even greater extent, the case during the Third 
French Republic. In the event of opposition to the Gov- 
ernment only on the part of one Chamber, the President 
of the Republic is likely to dissolve that Chamber, espe- 
cially if the other Chamber has been elected more recent- 
ly and, hence, reflects public opinion more accurately. 
In contrast to this practically unlimited power of disso- 


82 In France, for crimes and misdemeanors. 

83 FrencH Const. Art. 56; Irat1an Const. Art. 96. 

84 FrencuH Const. Art. 57; ITattaAn Const. Arts. 96, 135. The French High 
Court of Justice is “elected by the National Assembly at the beginning of the 
term of each legislature” (Art. 58), 1.e., after a newly elected National Assem- 
bly has convened. Organization and procedure of this court is according to the 
Constitution (Art. 59) regulated by a special law, namely, Law No. 46-2386 
of October 27, 1946 on the Constitution and Functioning of the High Court 
of Justice which lays down (Art. 1) that the High Court “shall be composed 
of a President, two Vice-Presidents, thirty regular judges and thirty alternate 
judges” all elected by the National Assembly within a month after its first 
meeting, according to certain prescribed conditions. Arts. 1-5. 





162 THE GEORGE WASHINGTON LAW REVIEW 


lution on the part of the Italian Executive, in the French 
Constitution, although it, too, provides for dissolution of 
the National Assembly, the whole question has been 
hedged in with various conditions (Arts. 51, 45(5)): In 
the first eighteen months of its existence the National 
Assembly cannot be dissolved and thereafter only if 
within eighteen months two Cabinets (each older than 
fifteen days) have been overthrown by the Assembly. In 
that case, the Council of Ministers, after consultation® 
with the President of the Assembly, may decide to dis- 
solve that body. The part of the President of the Repub- 
lic is limited to the issuance of a decree proclaiming the 
dissolution. 

The significance of these differing provisions for dis- 
solution is that Italy, but not France, has a true cabinet 
system of government, because the power of the legisla- 
ture to overthrow the executive is balanced by the right 
of the executive to dissolve the legislature and to appeal 
to the sovereign electorate as the final judge over both. 
Hence, since legislature and executive depend on each 
other, it is in their interest to work together harmoniously. 
This true cabinet system which originated and developed 
in Great Britain exists in those countries where, as in Italy, 
ministerial responsibility to the legislature is balanced 
by untrammeled dissolution of the legislature. But it has 
never existed in France: There, the legislature has been 
supreme and the executive helpless before it. It is true 
that under the Third Republic the President had the 
power, with the consent of the Senate, to dissolve the 
Chamber of Deputies.” But this power was used only 
once and under such sinister circumstances as to estab- 
lish an unbroken tradition against dissolution. This tra- 

85 Not the President of the Republic. 

86 Although the Constitution uses the term “concurrence”, this does not mean 
that the President of the Assembly can block a decision of the Council to 
7. of February 25, 1875, Art. 5. 

88 This was the Seize Mai (1877) crisis, brought about by President Mac- 


Mahon. On this see BroGAN, FRANCE UNpEeR THE Repustic (1870-1939) 131- 
141 (1940). 
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dition is clearly reflected in the palpable artificiality of 
the present provisions for “dissolution,” so as to make it 
doubtful whether they ever will become practical. 


VI 
AMENDING PROCESS AND CONSTITUTIONAL GUARANTIES 


The new French and Italian Constitutions have both 
adopted the most common method of constitutional 
amendment, namely, by the legislature by a qualified ma- 
jority, in conjunction with a subsequent, although not al- 
ways necessary, popular referendum. In both countries 
the amending process is divided into two main stages to 
permit a more careful consideration of the proposed 
amendment or constitutional law than in the case of ordi- 
nary laws. In France, the first stage is the consideration 
of the proposal to amend and the second, the considera- 
tion of the drafted amendment. In Italy, each of the two 
stages is taken up with deliberation of the amendment or 
constitutional law. 

Amendment in France (Art. 90). The first step that 
can only be taken by the National Assembly is the adop- 
tion of a resolution by that body, specifying the purpose 
of the amendment. The resolution is now sent to the 
Council of the Republic and, if the latter concurs, the 
National Assembly will consider the resolution again on 
second reading. But if the Council opposes it, the sec- 
ond consideration by the Assembly is postponed for three 
months. The action of the Assembly on first and second 
reading, as well as the decision of the Council to concur, 
require an absolute majority of the members. After the 
completion of the first stage, the National Assembly 
draws up a bill, incorporating the amendment. This bill 
is then considered by both Chambers like any ordinary 
law (Arts. 15, 20). It becomes a part of the Constitution 
if adopted on second reading by a two-thirds majority 
of the National Assembly or by a three-fifths majority of 
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each of the two Chambers separately. Failing that, the 
bill is submitted to a referendum by which the fate of the 
amendment is decided. The President of the Republic 
promulgates the amendment as a constitutional law within 
eight days after its adoption. From this procedure can be 
seen that in the first stage the Council of the Republic can 
only delay for three months the decision of the National 
Assembly to amend and that in the second stage its concur- 
rence in the passage of the drafted amendment is only 
needed if the National Assembly should not be able to 
muster a two-thirds majority; otherwise, the Assembly’s 
decision is final. Hence, the National Assembly alone can 
amend the Constitution provided only that it is deter- 
mined to do so and can muster a two-thirds majority in the 
final voting. In order to discourage future attempts to 
“amend” the Constitution during periods of enemy occu- 
pation of French soil, as had been done by the Vichy 
Government during the Second World War, the new 
Constitution (Art. 94) forbids both initiation and contin- 
uation of amending procedure during foreign occupation 
of all or part of Metropolitan France. 

Amendment in Italy (Art. 138). The provisions for 
amendment of the Italian Constitution are somewhat sim- 
pler than, although similar to, those of the French Con- 
stitution. The resolution to amend, the consideration and 
adoption of which forms the first stage in the French 
amending process, is omitted in Italy. Here the main dif- 
ference between adoption of constitutional amendments 
and other constitutional laws, on one hand, and ordinary 
laws, on the other hand, is that the former “are passed by 
each Chamber in two successive deliberations” rather 
than in one, as with ordinary laws, and that, while they 
may be passed by the same (simple) majority as ordinary 
laws in the first voting, they require at least an absolute 
majority of the members of each Chamber in the second 
voting. Three months must elapse between the two de- 
liberations. However, if both Chambers have been able 
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to pass an amendment or other constitutional law in the 
second voting by a majority of two-thirds of their mem- 
bers, its adoption is final. If only an absolute majority of 
the members has been attained in that voting, a popular 
referendum on these laws will be held upon demand 
made, within three months of their publication, by one- 
fifth of the members of either Chamber, or by 500,000 
voters, or by five Regional Councils. Such a law will be 
promulgated only if approved by a majority of the valid 
ballots. In Italy, complete equality of both Chambers is 
assured by the requirement that amendments and other 
constitutional laws, just as ordinary laws, must be ap- 
proved by each Chamber separately and not in joint ses- 
sion. This gives one house an absolute veto over the other, 
unlike in France where the National Assembly can over- 
come the opposition of the Council of the Republic. 

Republican Form. Both Constitutions exclude from 
constitutional amendment the republican form of govern- 
ment,” a provision frequently found in republican con- 
stitutions. The binding effect of this prohibition upon 
future lawmakers is disputed: While some writers” 
doubt or deny this effect, the present writer believes that 
such a prohibition places a definite /imit upon the power 
of future legislatures to amend, as far as the basic repub- 
lican structure of the state is concerned which is to re- 
main unaltered. Otherwise it would be useless to insert 
such a provision if there were no reliance that future 
lawmakers will leave the republican basis of the state un- 
touched.” 

Constitutional Court in Italy. With the memory still 
fresh how during the Fascist Era the old Constitution of 
Italy, the Statuto del Regno of 1848, was honored more 
in its breach than in its observance, the makers of the 


89 FrencH Const. Art. 95; Iranian Const. Art. 139. 
80 See GARNER, PoiticaL ScIENCE AND GOVERNMENT 535-539 (1935); 
MuNRO, op. cit. supra note 21 at 414; Occ, op. cit. supra note 21 at 429-430. 


91 See also KELSEN, GENERAL THEORY OF Law AND State 259 (1945) who 
by different reasoning arrives at the same result. 
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republican Constitution wanted to place the new funda- 
mental law beyond the possibility of being tampered with 
and, therefore, created a Constitutional Court as the 
guardian of the Constitution. They conferred upon this 
court as its primary responsibility the power of “judicial 
review,” but assigned to it also other functions, usually 
associated with a tribunal of that type. In establishing 
full judicial review in Italy, with the Supreme Court of 
the United States clearly serving as a pattern, the new 
Constitution broke with all precedents and traditions, in- 
asmuch as judicial review was unknown in the Latin 
countries of Europe (though not in Latin America) and 
inasmuch as it is more common in federal than in unitary 
states. But Italy, in spite of her new regionalism, has 
remained a unitary state. 

The Constitutional Court of Italy has three functions, 
namely: (1) to pass upon “the constitutionality of laws, 
and of acts having the force of law,” originating with the 
central and regional organs (“judicial review’); (2) to 
decide on conflicts of jurisdiction (a) between the central 
organs, (b) between the state and region, and (c) be- 
tween regions; and (3) to conduct the impeachment trial 
against the President of the Republic and the Ministers 
(Art. 134). 

The Constitutional Court is composed of fifteen judges” 
having twelve-year terms and not being immediately re- 
eligible. One-third of the judges are appointed by the 
President of the Republic; one-third elected by Parlia- 
ment in joint session; and one-third by the supreme judi- 
cial bodies, ordinary and administrative. The judges are 
chosen from outstanding jurists of bench, bar, and uni- 
versities. The Constitution provides for partial renewal 
of the judges, to preserve continuity in the Court’s mem- 
bership and adjudication. In impeachment trials, the 
Court is composed not only of its (fifteen) regular judges, 

92 “The Court elects its president from its members.” Art. 135(3). 


93 This does not apply to the fifteen judges, forming the first bench. Cf. 
Transitional and Final Arrangements, VII(3). 
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but of sixteen additional members “. . . elected at the 
beginning of each legislature by Parliament in joint ses- 
sion from citizens having the qualifications of eligibility 
for the Senate,” 1.e., of at least forty years of age (Art. 
135). A law that has been declared unconstitutional loses 
its effect on the day following the publication of the deci- 
sion (Art. 136). There is no appeal from the Court’s de- 
cisions (Art. 137(3)). 

Constitutional Committee in France. Although the 
problem of judicial review was taken up by the French 
Constituent Assembly and a Constitutional Court pro- 
posed, the proposal was not adopted. Instead, the Con- 
stitution (Arts. 91-93) established a weak substitute for 
true judicial review, by creating a Constitutional Com- 
mittee, charged with examination of new laws, passed by 
the National Assembly, upon their compatibility with the 
Constitution. That Committee is to provide some sort 
of check upon the practically unlimited power of the Na- 
tional Assembly to pass any law over the feeble veto of 
the Council of the Republic. The possibility of appeal- 
ing to the Constitutional Committee is the Council’s only 
protection. But the composition of that Committee (Art. 
91) does not guarantee complete impartiality, if it is con- 
sidered that, of its thirteen members, seven are elected by 
the National Assembly and only three by the Council of 
the Republic, although all ten from outside their own 
membership. Furthermore the President of the National 
Assembly is one of three ex officio members, the others be- 
ing the President of the Republic (who presides) and the 
President of the Council of the Republic. Hence, the 
National Assembly is represented altogether by eight out 
of thirteen members. 

Whenever the Council of the Republic decides to ap- 
peal to the Constitutional Committee concerning a new 
law, it will do so by means of a joint request submitted by 
both the President of the Republic and its own President 
within the time fixed for promulgation of the law. The 
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Committee has first to try to bring about agreement be- 
tween the two Chambers. If it does not succeed and finds 
that the law at issue is not in conformity with the Consti- 
tution but fails to convince the Assembly and the latter 
refuses to reverse its stand on that law, then the Commit- 
tee will block the promulgation of the law until the Con- 
stitution has been amended (Arts. 92,93). All the Com- 
mittee can do is to compel the application of the amend- 
ing process where, as has been seen, the National Assem- 
bly is again supreme, provided only that it has the neces- 
sary votes. This new method of review of legislation in 
France evokes serious doubts as to how well it will work 
in practice or even whether it will ever be applied. 


VII 


POPULAR INITIATIVE AND REFERENDUM 


In keeping with more recent trends, both the French 
and Italian Constitutions have adopted devices of direct 
democracy, to give the electorate greater participation in 
the structurally representative government. The Italian 
Constitution provides for popular initiative in legislation 
as well as both legislative and constitutional referendum, 
while the French Constitution only for constitutional ref- 
erendum. In Italy, popular initiative is exercised by 
proposal of a drafted bill, backed by at least 50,000 voters 
(Art. 71). Popular referendum (Art. 75) is held, to 
decide whether to abrogate, totally or partially, a law, 
when demanded by 500,000 voters or five regional Coun- 
cils. This is the so-called legislative referendum or that 
on ordinary laws. It does not extend to laws concerning 
taxes, the budget, amnesty and pardon, or ratification of 
international treaties. All electors of the Chamber of 
Deputies may take part in the referendum. The consti- 
tutional referendum in Italy has been dealt with in the 
preceding section in connection with the amending pro- 
cess, of which it forms a part. In France, there is only 
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one occasion on which, according to the Constitution, the 
people can exercise sovereignty directly, namely, only in 
constitutional matters through the referendum (Art. 
3(3)). Such a referendum is held whenever, in voting 
on a constitutional amendment, the Chambers achieve less 
than the prescribed majorities of two-thirds in the Na- 
tional Assembly or three-fifths in each of the two Cham- 
bers respectively (Art. 90(6)). A referendum is also 
obligatory if the National Assembly should decide to 
abolish the Council of the Republic by an amendment of 
the Constitution and the Council would not concur in its 
own demise. In that event, the electorate would decide 
on the Council’s fate (Art. 90, last par.). To sum up, a 
constitutional referendum in both France and Italy is 
conditioned upon an amendment not receiving a sufficient- 
ly large majority in Parliament, and the legislative refer- 
endum in Italy is conditioned upon a considerable interest 
in repealing a law. A constitutional referendum is, in 
France, automatic in such a case, but in Italy, like a legis- 
lative referendum, depending upon manifestation of a 
considerable interest in appealing to the voters. 


Vill 


LOCAL GOVERNMENT 


Old and New Features. ‘The Italian system of local 
government used to be an almost exact replica of the cor- 
responding French system with mostly different names: 
the Italian provinces corresponding to the French depart- 
ments, the circondari to the arrondissements, the manda- 
menti to the cantons, and the communes being common to 
both. But while France has retained her highly central- 
ized local administration even under the Fourth Repub- 
lic, the new Italian Constitution has superimposed upon 
the structure of local administrative units, as named 
above, a highest layer of regions, corresponding to the 
historic subdivisions of Italy prior to its unification, vest- 
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ing in them a considerable degree of local autonomy. Re- 
gionalism can be considered the most unique feature of 
the Italian Constitution. Yet, the division of Italy into 
regions, accompanied by the grant of numerous powers to 
them, did not transform Italy into a federal state, as an 
analysis of the scope of those powers and of the control, 
retained by the central government over the Regions, will 
show. Italy has remained a unitary state, only it has per- 
mitted the highest level of local authorities, the regions, a 
larger degree of decentralization than is usually found in 
a unitary state. 

Program of Reform in France. The French Constitu- 
tion devotes Title X (Arts. 85-89) to “Local Adminis- 
trative Units,” but contains little that would indicate a 
basic change in the highly centralized set-up of local ad- 
ministration. ‘The respective provisions offer more a 
general program of limited reform rather than definite 
legal rules. The Constitution envisages the retention of 
the present administrative units by confirming the exist- 
ing areas of communes, departments, and overseas ter- 
ritories (Art. 85) and leaving to regulation by law their 
organization and functions, including their “eventual re- 
grouping” (Art. 86), which might indicate a reduction 
in their number. In spite of the provision (Art. 87) that 
the local units shall be governed freely by elected coun- 
cils, the real governmental power is not wielded by these 
councils, but by the central government in Paris through 
its appointed representatives in the local areas (Art. 88). 
The Constitution (Art. 89) promises greater self-govern- 
ment to the departments and municipalities and for large 
cities an administrative organization different from that 
of small towns, in contrast to the traditionally identical 
administrative structure of all c.38,000 French communes 
regardless of size. The over-all aim is “to bring the ad- 
ministration closer to the people.” 

Regionalism in Italy. In contrast to the French Con- 
stitution, the Italian fundamental law has radically 
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broken with the past, not so much on the lower levels of 
local administration as by introducing a new top layer, 
the region. Part II, Title V of the Constitution, com- 
prising Articles 114-133, is devoted to Local Govern- 
ment and entitled ““The Regions, the Provinces, the Com- 
munes,” indicating the units of local government into 
which the Republic is divided (Art. 114). Although the 
lower units (provinces and communes) are referred to 
on several occasions,“ Title V deals primarily with the 
regions. They are described as “autonomous bodies with 
their own powers and functions” according to the princi- 
ples laid down in the national Constitution (Art. 115). 
Every region has its own constitution (statuto), adopted 
by the Regional Council, but it must be approved by the 
central Parliament to ensure that it is “in harmony with 
the Constitution and with the laws of the Republic” (Art. 
123). The region possesses autonomy in legislation (Art. 
117), administration (Art. 118), and finance (Art. 119), 
which it exercises through its respective organs,” namely: 
(1) the elected Regional Council, which exercises the 
legislative and regulatory powers of the Region; (2) the 
Executive Committee, called giunta, which functions as 
“the executive organ of the Region”; and (3) the Presi- 
dent of the giunta who functions as the President of the 
region. Both giunta and its President “are elected by 
the Regional Council from its own members” (Arts. 121, 
122). 

The region has the power to /egislate on a wide range 
of subjects, such as local police, public charities and 
health, education, transportation, public works, agricul- 
tural and various other matters (Art. 117). The region 
also exercises the administrative functions in regard to 
these subjects, as well as those delegated to it by the state 


94 Arts. 118, 119, 128-130, 132, 133. 

95 However, the administrative functions of the region are normally exercised 
by being delegated to the lower local units or by using their officials. Art. 
118(3). The state, too, may delegate to the region the exercise of administra- 
tive functions. Art. 118(2). 
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(Art. 118). Both the legislative and administrative acts 
of the region are subject to central control, exercised by 
a Commissioner of the Government, residing in the re- 
gional capital. The Central Government has a veto 
over every regional law and in case that law, when re- 
turned to it for reconsideration, is upheld by the Regional 
Council, the Central Government may appeal either to 
the Constitutional Court for a decision on the legitimacy 
of the law or to the national Parliament for a decision on 
its general merit (Art. 127). Moreover, the Central 
Government has the right to dissolve the Regional Coun- 
cil for specified reasons, especially for violations of the 
Constitution or laws of the Republic, or failure to re- 
place its giunta or President for analogous violations, 
after such a request by the Government (Art. 126). 

The Italian Constitution provides for nineteen regions 
(Art. 131), but leaves the possibility open “for the fusion 
of existing Regions or the creation of new Regions,” as 
well as for transfer of provinces and communes from one 
region to another (Art. 132). Certain regions are 
granted greater autonomy than the others, on the basis of 
special statutes enacted by the Italian Parliament as con- 
stitutional laws. These regions with special status are 
either those in which there has traditionally existed a 
strong sentiment for greater autonomy or even indepen- 
dence—the islands of Sicily and Sardinia—or those bor- 
der regions with a considerable non-Italian element, such 
as Trentino-Alto Adige (Austrian Tyrolese), Friuli- 
Venezia Giulia (Yugoslavs), and Valle d’Aosta 
(French) (Art. 116). 

As has been seen, the Central Government exercises 
far-reaching control even over the highest layer of local 
government, the regions. Virtually every regional activ- 
ity is placed under the scrutiny of the central authorities. 
The latter could curtail even the present powers and 
functions of the regions by amendment of the national 
Constitution. Practically the only protection that the re- 
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gions have vis-a-vis the Central Government is the com- 
petence of the Constitutional Court to decide on conflicts 
of jurisdiction between the state and regions (Art. 134). 
Yet, in spite of the firm grip which the Central Govern- 
ment has retained over the regions, the latter possess con- 
siderably more and greater powers than the highest units 
of local government in any existing unitary system. Ital- 
ian regionalism may well serve as a pattern for other uni- 
tary states, especially for neighboring France which for 
so long has formed the model for local administration 
all over the world, and may offer the possible solution for 
the problem of decentralization in unitary states. 
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THE PROBLEM OF DOLLAR-A-YEAR MEN AND WITHOUT 
COMPENSATION EMPLOYEES IN THE 
FEDERAL GOVERNMENT 


PAUL G. DEMBLING AND HERBERT E. FORREST * 


INTRODUCTION 


World history since the end of the Second World War 
has been a series of continual crises." The United States 
had essayed a rapid reconversion to a peace-time economy 
hard upon final allied victory in the field,’ but the press 
of events made the objective impossible as suspicion and 
then distrust was inflamed by denunciation, threats, and 
active support of aggression and violence. Increasingly 
the nation was drawn into the vortex of positive action to 
preserve its security.” When the attack swept down from 
the north upon the Republic of Korea, United States 
policy was crystallized: if you wish peace, then prepare 
for war. 

To effectuate this policy, the President went before 
Congress to recommend enabling legislation to accom- 
plish two basic objectives: “. . . the United States is re- 
quired to increase its military strength and preparedness 
not only to deal with the aggression in Korea but also to 
increase our common defense, with other free nations, 


+ This article will be published in two parts. Part II will appear in a subse- 
quent issue. 


* Former Members of the Staff of THe GrorcE WASHINGTON Law REVIEW. 


1 Among the conflicts and incidents which have remained localized there might 
be mentioned: the Russo-Iranian border dispute of 1946; the Greek Civil War; 
the Arab-Israeli war; the Pakistan-Indian disputes; the Chinese Civil War; 
the Czechoslovak coup d’état; the Philippine, Indo-China, and Indonesia insur- 
rections; Korea; the British-Iranian oil dispute; and the Anglo-Egyptian 
dispute over Suez and the Sudan. 


2E.g., drastic reduction in size of armed forces, dissolution of the War 
Production Board and other war agencies, reconversion of private industries. 
3 E.g., the North Atlantic Alliance, the Marshall Plan, and aid to Greece and 
Turkey. 
[ 174 ] 
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against further aggression.” * ‘This program to facilitate 
the production of goods and services necessary for the 
national security found Congressional expression in the 
Defense Production Act of 1950,° authorizing the Presi- 
dent to establish a system of priorities and allocations for 
materials and facilities and their requisitioning, and to 
provide for financial assistance for expansion of produc- 
tive capacity and supply, for price and wage stabilization, 
for the settlement of labor disputes, and for strengthening 
controls over credit. Administration of the Act was dele- 
gated by the President*® to various departments and 
agencies. Two months later President Truman estab- 
lished the Office of Defense Mobilization’ under Charles 
E. Wilson, who resigned from his $175,000 a year post 
as president of General Electric Company to assume the 
duties of Director at $22,500 a year. The functions to 
be performed under the Defense Production Act were to 
be subject to his direction and control. Furthermore, 
the Director of Defense Mobilization “. . . shall on be- 


half of the President direct, control, and coordinate all 
mobilization activities of the Executive Branch of the 
Government, including but not limited to production, 
procurement, manpower, stabilization, and transport 


activities.” ® 


There were, in the original bills before the House’ 
and Senate,” no provisions for obtaining the services of 
outstanding persons from various fields of industry who 
were unable or unwilling to accept the low remuneration 
of a Government salary, but whose advice and talent 


4 Message from the President of the United States, Transmitting a Report on 
the Situation in Korea, July 19, 1950, H.R. Doc. No. 646, 8lst Cong., 2d 
Sess. (1950). 

i Stat. 798 (1950), 50 U.S.C.A. App. — (1951), as amended, Pub. 

. No. 96, 82d Cong., Ist Sess. (July 31, 1951 

“aimee Order No. 10161, 15 Fen. REG. 6105, (1950). President Truman de- 
clared the existence of a national emergency on Dec. 16, 1950. Proc. No. 2914, 
15 Fep. Rec. 9029 (1950). 


7 Exec. Order No. 10193, 15 Fep. Rec. 9031 (1950). 
8 [bid. 

9 H.R. 9176, 81st Cong., 2d Sess. (1950). 

10S, 3936, 8lst Cong., 2d Sess. (1950). 
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could greatly promote an effective defense program. This 
omission was remedied, at the suggestion of Secretary of 
Commerce Sawyer,” by the inclusion in the bill as enacted 


of what is now Section 710(b) of the Defense Production 
Act, as follows: 


The President is further authorized, to the extent he deems 
it necessary and appropriate in order to carry out the provisions 
of this Act, and subject to such regulations as he may issue, to 
employ persons of outstanding experience and ability without 
compensation ; and he is authorized to provide by regulation for 
the exemption of such persons from the operation of sections 
281, 283, 284, 434, and 1914 of title 18 of the United States 
Code and section 190 of the Revised Statutes (5 U. S. C. 99). 
Persons appointed under the authority of this subsection may 
be allowed transportation and not to exceed $15 per diem in lieu 
of subsistence while away from their homes or regular places 
of business pursuant to such appointment.** 


Three departures serve to differentiate this subsection 
from previous legislation treating that subject: (1) no 
distinction is drawn between what had been dollar-a-year 
men and persons serving without compensation (WOC) ; 
(2) allowances are raised from $10 to $15; and (3) most 
significantly, the subsection authorizes the President to 
grant for the first time specific statutory exemption from 
all of the above conflict of interests sections of the Crim- 
inal Code to personnel administering the emergency pro- 
gram.” 


11 Hearings before Committee on Banking and Currency on S. 3936, 81st 
Cong., 2d Sess. 53-54 (1950); Hearings before Committee on Banking and 
Currency on H.R. 9176, 81st Cong., 2d Sess. 102-103 (1950). 

12 Supra note 5, § 2160. Further exemptions are authorized under Sec. 710(c) 
to experts, consultants, and organizations, and under Sec. 710(d) to regional, 
local and other agencies. In the Executive Order implementing this legislation, 
distinctions are drawn, which will not be discussed in this paper, in the extent 
of the exemptions granted among these groups. Exec. Order No. 10182, 15 
ria 8013 (1950), as amended, Exec. Order No. 10205, 16 Fep. Rec. 419 
(1 a 

13 Cf. Subsection (j) of the Renegotiation Act during the second World War, 
56 Strat. 985 (1942), as amended, 50 U.S.C. App. §1191(j), (1946): “Nothing 
in sections 109 and 113 of the Criminal Code (U.S.C., title 18, secs. 198 and 
203) or in section 190 of the Revised Statutes (U.S.C. title 5, sec. 99) shall 
be deemed to prevent any person by reason of service in a Department or the 
[Renegotiation] Board during the period (or a part thereof) beginning May 27, 
940, and ending six months after the termination of hostilities in the present 
war, as proclaimed by the President, from acting as counsel, agent, or attorney 
for prosecuting any claim against the United States: Provided, That such per- 
son shall not prosecute any claim against the United States (1) involving any 
subject matter directly connected with which such person was so employed, or 
(2) during the period such person is engaged in employment in a Department.” 
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It is the purpose of this paper to inquire how well Sec- 
tion 710(b) reflects the light of previous experience, as 
representing a crystallization of policies, by tracing the 
development of the utilization of dollar-a-year men and 
woc’s, weighing the significance of their exemption from 
criminal liability, and investigating the legal implications 
of their status in the Government. 


THE PoLicy AGAINST ACCEPTANCE OF VOLUNTARY 
SERVICES AND ITS EXCEPTIONS 


Sound reasoning supports the general rule, first formu- 
lated in 1905, that “No officer or employee of the United 
States shall accept voluntary service for the United States 
or employ personal service in excess of that authorized by 
law... .”** Fundamentally, the purpose of the provi- 


sion was to avoid establishing a basis for future claims 
against the Government for services not intended or 
agreed to be gratuitous.” But future claims aside, not 
unreasonable suspicion exists toward those, ostensibly 


magnanimous and selfless, who propose to offer some- 
thing for nothing. Timeo Danaos et dona ferentes. Dur- 
ing the Second World War the report of the Truman 
Committee discussed infra, spoke feelingly of the em- 


The words “intermittent and temporary,” pr2ceding the word “employment” 
in the last clause, were stricken from the original enactment of Oct. 1942. By 
Sec. 403 (a) (1), “Department” was restricted to the War, Navy, and Treasury 
Departments, the Maritime Commission, the War Shipping Administration, De- 
fense Plant Corporation, Metals Reserve Company, Defense Supplies Corpora- 
tion, and Rubber Reserve Company. 

The same exemptions have recently been re-enacted in the Renegotiation Act 
of 1951 for the period from July 1, 1950, to December 31, 1953. Pub. L. No. 9, 
82d Cong., Ist Sess. §113 (Mar. 23, 1951), 50 U.S.C.A. App. §1223 (App. 
1951). By Sec. 103 (a) of Public Law No. 9, “Department” now means the 
Departments of Defense, the Army, the Navy, the Air Force, and Commerce, the 
General Services Administration, the Atomic Energy Commission, the Recon- 
struction Finance Corporation, the Canal Zone Government, the Panama Canal 
Company, the Housing and Home Finance Agency, and such other agencies of 
the Government exercising functions having a direct and immediate connection 
with the national defense as the President shall designate. 50 U.S.C.A. App. 
§ 1213 (App. 1951). 


14Rey. Stat. § 3679 (1875) as amended, 31 U.S.C. §665(b) (Supp. 1950). 

15 30 Ops. Atr’y Gen. 51 (1913). Without compensation employees are 
generally required to sign a waiver and release of future claims for services ren- 
dered. See also 27 Dec. Comp. Gen. 194 (1947), 27 Dec. Comp. Gen. 131 
(1947), and 26 Dec. Comp. Gen. 956 (1947). A typical form that is used is 
indicated in 21 Dec. Comp. GEN. 886, 889 (1942). 
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ployment of “persons with axes to grind.” ** Undoubt- 
edly, there is danger from those seeking some other de- 
ferred payment or indirect benefit in the form of con- 
tracts and special considerations, working within the 
Government to court Government favor, that they may 
use their position to establish or maintain favored rela- 
tions with particular private corporations, and to prose- 
cute personal vendettas against others. Nor, as a matter 
of self-respect, is the United States so impoverished that 
it cannot pay just and reasonable compensation for serv- 
ices rendered in its interests.) Thus compensation has 
been denied where voluntary services have been rendered 
where there was no appropriation therefor provided by 
Congress.” ‘That this is still the policy of the Govern- 
ment is evidenced by the Act of September 6, 1950, de- 
fining penalties for violation, including criminal sanctions 
where wilful, and requiring a report of any action taken 
thereunder.** 

The prohibition against acceptance of voluntary serv- 
ices, however, is not absolute. By implication, the section 
has been held not applicable in some cases even where no 
act has been enacted suspending operation of the provi- 
sion.” The section itself specifically exempts “cases of 
emergency involving the safety of human life or the pro- 
tection of property.” *° Elsewhere, other sections of the 
code suspend operation of Section 665 in specified in- 


16 Sen. Rep. No. 480, 77th Cong., 2d Sess., pt. 5, 11 (1942). Additional Report 
of the Special Committee Investigating the National Defense Program: Dollar- 
a-Year Men. 

17 Sutton v. United States, 256 U. S. 575 (1921) ; Dunwoody v. United States, 
22 Ct. Cl. 269 (1887), 23 Ct. Cl. 82 (1888). aff'd, 143 U. S. 578 (1892). 

— Stat. § 3679 (1875), as amended, 31 U.S.C. $665 (i) (1) (Supp. 


50). 

19 United States v. Morse, 292 Fed. 273 (S.D.N.Y. 1922) (appointment of 
special counsel of Emergency Fleet Corporation as special assistant Attorney 
General to investigate certain crimes against corporation, without provision for 
additional compensation) ; 38 Ops. Atr’y Gen. 294 (1935) (appointment of 
Chancellor of University of Puerto Rico, while on leave of absence with pay, 
as regional administrator of Puerto Rico Reconstruction Administration, without 
compensation). 

20 Rev. Stat. § 3679 (1875), as amended, 31 U.S.C. $665 (b)_ (Supp. 1950). 
The re-enactment of 1950 is somewhat broader than the original provision: 
“  . . cases of sudden emergency involving the loss of human life or the de- 
struction of property.” 
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stances. And the Attorney-General has held that “vol- 
untary” is not synonymous with “gratuitous,” and was not 
intended to apply to appointment or employment for 
authorized services rendered in an official capacity where 
a non-salaried position is authorized.” ‘Thus the section 
itself, although not necessarily the consideration govern- 
ing its enactment, has no application where Congress has 
specifically provided for the employment of persons with- 
out compensation or at a nominal dollar a year. 


CONSIDERATIONS INDUCING THE EMPLOYMENT OF 
WOC PERSONNEL 


Despite the policy against the acceptance of voluntary 
gratuitous services, many citizens have been authorized 
to serve their Government without compensation under 
both emergency and nonemergency conditions. While 
most of these positions are part-time and do not involve 
policy formation, planning, advising, or directing activ- 
ities of the Government,” many of them do involve such 
activities.* As of June 30, 1951, the total number of 
woc’s in the Federal Government was 93,125,” but the 
great bulk of these do not come within the emergency 
program. By October 1, 1951, a total of 4,397 woc’s”® 


2140 Strat. 72 (1917), 31 U.S.C. § 666 (1946) (specific exemption for 
members of the Army Officers’ Reserve Corps in training reserves and in con- 
sultation upon military matters); 49 Strat. 1366 (1936), 7 U.S.C. §911 
(1946) (employees furthering work of Rural Electrification Administration). 
See annotations to 31 U.S.C. § 665 (1946 and Supps.). 

22 30 Ops. Atr’y Gen. 51 (1913) (the evil at which Congress was aiming 
was not appointment or employment for authorized services without compensa- 
tion but the acceptance of unauthorized services not intended or agreed to be 
gratuitous, and therefore likely to afford a basis for a future claim upon the 
Government). 

23 Such as weather observers, civil defense workers, selective service board 
members, etc. 

24 Such as the members of the National Advisory Committee for Aeronautics, 
the Board of the Federal Prison Industries, Inc., the members of the National 
Inventors Council, and State Directors of the Selective Service System. 

25 Of this number . 619 (98%) were in continental U. S.; 2,595 (3%), in 
Washington, DB: €.: 1,464 (2%) in U. S. territories and possessions; and 42 
(0.5%) in foreign countries. Source: U. S. Civil Service Commission. 

26 Computed from figures in the First Annual Report of the Activities of the 
Joint Committee on Defense Production, SEN. Rep. No. 1040, 82d Cong., Ist 
Sess. 17, 19, 45, 51, 59, 102, 186, 236, 245, 252, 266, 274, 281, 292, 293, 304 
(1951). This number includes 2,152 active and 1,714 standby woc’s in the 
Office - Rent Stabilization, and 224 in the National Production Authority, 
Id. at 59,186. 
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had already been appointed under provisions of the De- 
fense Production Act of 1950, supra. 

During periods of national stress and emergency, the 
utilization of full-time personnel without compensation 
or at a nominal salary receives its greatest impetus. The 
attendant mobilization of industry requires an expansion 
of productive capacity and supply, rapid conversion from 
production for civilian consumption to production of 
military weapons and impedimenta, allocation of scarce 
materials among the most essential plants as requirements 
outstrip supply, and exploration into new fields of supply. 
The specialized technical competence and expertise, or 
“know-how,” of men of industry are necessary prerequi- 
sites in fields where the problems are those of production 
rather than of Government. 


On this job we must get the maximum results from American 
industry. To do that we must have . . . men who understand 
and can deal with industry’s intricate structure and operation. 
In other words, we must have men with expert business and 
technical knowledge. For the most part we have to get them 
from industry itself. But no matter where we get them or how 
we get them, we simply must have them in the places they are 
needed, when they are needed.”” 


Leaders of industry, however, are not always able or 
willing to accept a position in the Government. Some 
are loath to leave the comparative obscurity and familiar 
routine of a corporation office for the goldfish bow! ex- 
istence in Washington and subject themselves to the sus- 
Picions, investigations, charges, recriminations, political 
intrigues, and unfamiliar procedures of Government 
life. That employment would be of only a temporary 
nature, rather than a permanent career, is another deter- 
rent. Many, of high executive, professional, and tech- 
nical ability, receive salaries and bonuses from their cor- 
porations far in excess of the rate of Government com- 


27 Testimony of Donald M. Nelson, Chairman, War Production Board, Hear- 
ings before Special Committee Investigating the National Defense Program 
Pursuant to S. Res. 71, 77th Cong., Ist Sess. pt. 10, 4027 (1942). 
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pensation, which is fixed by statute.** Some are reluctant 
to abandon the standard of living they have established, 
some are deterred by the financial obligations of debts, 
mortgages, insurance policies, accrued taxes, and the op- 
erating expenses of their households which they have in- 
curred. Some of independent means, such as William 
S. Knudson, Donald M. Nelson, and Charles F. Ketter- 
ing in the last war, and Charles E. Wilson, Eric Johnston, 
and Anna Rosenberg during the present emergency, were 
able and willing to accept Government service at consid- 
erable financial sacrifice. For those who would not or 
could not, the dollar-a-year and without compensation 
program was instituted, with the basic characteristic that 
these employees are placed on leave from their corpora- 
tion and permitted to draw their regular salary from 
their corporation while engaged in Government service. 

Undoubtedly the policy of dollar-a-year and without 
compensation employment succeeded in bringing to 
Washington many who would not otherwise have come.” 
In an age of cynicism and suspicion, there is little quar- 
rel with the premise of Adam Smith’s invisible hand doc- 
trine that individuals seek only their own gain and se- 
curity, but probably the typical dollar-a-year man does 
offer his services during periods of national stress because 
motivated by patriotism. It is much easier for high cor- 
poration officers merely to remain at their remunerative 
positions than to endure the recurrent charges of impro- 
priety and abuse of trust and confidence when they enter 
public office. Some are drawn to Washington out of 

8 The highest base salary of government employees during the Second World 
War was fixed by the Classification Act of 1923, as amended, at $8,000, with 
salaries up to $15,000 for department heads and a few others specifically pro- 
vided for in appropriation acts. 42 Strat. 1488 (1923), as amended, 5 U.S.C., 
§ 661 (1946), repealed, 63 Srar. 972 (1949). Today, under the Classification 
Act of 1949, the highest salary is $14,800. 63 Srat. 954 (1949), 5 U.S.C. 
§ 1071 (Supp. 1950), as amended, Pus. L. No. 201, 82d Cong., Ist Sess. (Oct. 
24, 1951). However, positions paying between $12,000 and $14,800 are limited 
to 400 in the entire Government. Jbid. Appointments under the Defense Pro- 


duction Act are not covered by this latter limitation. However, the President 
has limited appointments for the present to an additional 400. 


2° For the problems of recruiting during the present emergency, see Stavisky, 
Man Hunt on the Potomac, Nation’s Business, Aug. 1951, p. 31. 
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curiosity, some for the sense of power, and some for ex- 
perience, to observe the mysterious and intricate day-to- 
day operation of the Government machinery. Some 
come on the proposition that “what the country needs is 
more business in Government.” Some come only upon 
the fervent importunities of former business leaders in 
Government, exercising moral suasion on a personal basis. 
And no doubt some come at the urging of their company 
to protect the private interests of the corporation and the 
industry. While some companies are willing to place 
these employees on leave with full salary only with the 
expectation of imposing an obligation on the officials to 
act with the interests of the corporation as their primary 
consideration, probably most organizations grant leave 
with pay because of personal relations with the employee 
and to retain his services at the close of the emergency. 

Of course, these factors are only possible ones, since 
no one can make any complete and categorical statements 
about motives. 


EXPERIENCE DURING THE FIRST AND SECOND 
WORLD WARS 


The employment of dollar-a-year men before the First 
World War, while quite common, aroused little public 
interest in their existence.” They were utilized in great 
part as consulting scientists to whom the employing de- 
partment referred technical questions for advice and set- 
tlement." Probably two reasons existed for appoint- 
ment at one dollar a year rather than without compensa- 
tion: (1) to avoid the code section against acceptance of 
voluntary services, Section 665(b) supra; and (2) as 
legal pecuniary consideration to establish conclusively that 
an employer-employee relationship obtains, with its con- 
comitant rights, privileges, liabilities, and duties.” The 


30 epee, Exit the Dollar-a-Year Man, Independent, July 6, 1918, p. 16. 

31 [bid. 

32 Dollar-a-year men were paid a proportionate share of the dollar if they 
served less than a full year on the date of payment, June 30, the end of the 
Government fiscal year. During the Second World War, the Treasury Depart- 
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dollar-a-year men who came to Washington in 1917 and 
1918 were not only numerous, but in many cases were 
the leaders and captains of industry and finance, highly 
capable, highly paid in their private business, and, in 
some quarters, highly suspect.** 

The employment of Woc’s during an emergency period 
was first authorized by the Defense Act of 1916 with the 
creation of an Advisory Commission to the Council of 
National Defense to serve without compensation.** The 
Act further authorized the employment of experts and 
committees of specially qualified persons to assist in spe- 
cial investigations.” Foreshadowing some of the attacks 
upon these personnel during the Second World War, 
severe criticism by members of the Senate was directed 
at the commission for permitting its members, particu- 
larly the head of the Aluminum Company of America, 
to make contracts for the Government with their own 
firms.*° Even before the end of the First World War the 
Council of National Defense had lapsed into comparative 
inactivity as a result of criticism.” 

After the outbreak of the Second World War, as Ger- 
man troops stormed through the Lowland countries and 
France, the Advisory Commission, under Edward R. 
Stettinius, Jr., was recreated in May, 1940, by President 
Roosevelt.* To resolve uncertainties whether future 
ment made strenuous objection to payment by check, since the checks were 
retained as souvenirs and never cashed, thus placing the Treasury books out of 
balance. Wiley, Dollar-a-Year Men, Legislative Reference Service, Library of 
Congress, 4 (1942), (appendix to unpublished list of references on dollar-a-year 
men compiled by George L. Kackley of the History and General Reference 
Section, February, 1951). 

33 Shepherd, The Business Man in Sonmmnaas, Everybody’s Magazine, April, 
1919, p. 46; Stoddard, supra, note 30; Big Men for War Work, Literary Di- 
gest, May 11, 1918, p. 10; The Dollar-a-Y ear Man, The New Republic, May 
18, 1918, p. 87; N. Y. Times, Sept. 9, 1917, § VI, p. 7 (special article on Mr. 


Bernard Baruch and other leaders giving their time to war work). 
34 my try 649 (1916), 50 U.S.C. §§ 1-5 (1946). 


36 30 $6 Conc. Rec., pt. 5, 4590 et seq., 5032 et seq. (1917). 

87 The Dollar-a-¥ ear Man, The New Republic, May 18, 1918, p. 87. 

38 McALEErR, DoLLarR-a- -YEAR AND WItTHOUT COMPENSATION PERSONNEL PoL- 
ICIES OF THE War Propucrion BoarpD AND PREDECESSOR AGENCIES, AUGUST 
1939 ro NovemMBer 1945 (1947). WPB Histrortcat Reports oN War Ap- 
MINISTRATION: SPECIAL Stupy No. 27. (An excellent detailed study of the 
war years). 
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legislative authority for non-salaried appointments was 
necessary, the First Supplemental National Defense Ap- 
propriations Act of June 26, 1940, specifically provided 
for the employment during the emergency of “. . . any 
person of outstanding experience and ability at a com- 
pensation of $1 per annum.” * Appointments without 
compensation were authorized more indirectly by the 
First Supplemental Civil Appropriation Act of October 
9, 1940, providing for the payment of travel and subsis- 
tence allowances for “. . . persons serving while away 
from their homes, without other compensation from the 
United States... .”“° These personnel were described 
as serving “in an advisory capacity” or “in attendance 
at meetings.” “ 

As the Advisory Commission gave way to the Office of 
Production Management under William S. Knudson, 
and this in turn to the War Production Board under 
Donald M. Nelson, policies toward dollar-a-year men 
and WOC employees were crystallized. As finally evolved, 
the distinction between the two was “. . . a difference in 
range of authority and in duration and frequency of 
service.” “* A Woc could serve only as a consultant, with- 
out administrative or executive authority, working one 
or two hours a day or days a week; a dollar-a-year man, 
if in an administrative or executive position, was expected 
to work full time.“ Dollar-a-year men served an average 
of five days a week if “. . . head of an organization unit 
or doing administrative or executive work, and five days 
a month if his duties were of consulting or advisory na- 
ture only.” “* Woc consultants were assigned on a part- 
time or intermittent advisory basis only when it was 
known that the meetings, conferences, or studies in which 

39 54 Sra. 599 (1940). 

4054 Srat. 1032 (1940). 

41 Ibid. 

42 WPB, General Adm. Order No. 2-5 (Amended), Sec. 3.07 (Feb. 9, 1945). 


43 WPB, General Adm. Order No. 2-4 (Amended), Sec. 11.01 (Aug. 22, 
1944). 


44 WPB, General Adm. Order No. 2-5 (Amended), Sec. 3.07 (Feb. 9, 1945). 
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they would participate as advisors would not extend be- 
yond 60 days.** Only the former could exercise any 
authority or direction of the work of other employees of 
the War Production Board.“ 


At a typical period, on May 20, 1944, there were 653 
dollar-a-year men and 91 without compensation employ- 
ees, or a total of 744, in the War Production Board.“ 
Analyzing their nongovernmental employment, 63 per 
cent came from manufacturing; about 20 per cent from 
transportation, wholesale and retail trade, utilities, and 
other business; 4 per cent from universities; about 3 per 
cent from state or local governments and labor unions; 
and 7 per cent from elsewhere.** Most of the men were 
operating officers from particular industries. Some 19 
per cent were top executives, some 23 per cent general 
executives at a secondary level, 23 per cent sales execu- 
tives, 20 per cent in production research, 9 per cent pro- 
duction managers, and 6 per cent specialists in finance or 
purchasing.” 

Throughout the Second World War dollar-a-year and 
woc employees were subject to constant and severe criti- 
cism and attack, including condemnation by incumbent 
and former Government officials,” labor leaders,” writers 
and columnists,” and others. The most searching criti- 


45 Testimony of Donald M. Nelson, Chairman, War Production Board, Hear- 
ings, supra note 27, at 4039-4040. 

46 WPB, General Adm. Order No. 2-5 (Amended), Sec. 307 (Feb. 9, 1945). 

47 MCALEER, op. cit. supra note 38, at 56. For March 31, 1914, the author 
tabulates 197 employees ; 163 at one dollar a year and 34 without compensation, 
63% of the total Office of Production Management employment of 1947. Cf. 
estimate of Office of Emergency Management of 1000 woc and 250 dollar-a-year 
employees quoted in Wiley, supra note 32, at 5, for April 9, 1942, an untabulated 
estimate. 

48 McALEER, loc. cit. supra note 38. 

49 Tbid. 


50 Secretary of Interior Harold L. Ickes, N. Y. Times, July 21, 1943, p. 1, 
col. 2; Jonathan Daniels, Secretary of the Navy in the First World War, The 
Nation, Mar. 15, 1941, p. 298, Dec. 6, 1941, p. 510, May 23, 1942, p. 589; Gen. 
Hugh S. Johnson, former administrator of National Recovery Administration, 
War Board Error, N. Y. World-Telegram, Aug. 22, 1939, p. 15, cols. 1-2. 

51 Philip Murray, N. Y. Times, Nov. 22, 1941, p. 1, col. 6; R. J. Thomas, ¢d., 
Aug. 26, 1942, p. 15, col. 5. 

2 Jay Franklin, ‘$1- -a-Year’ Men Placed in Twilight, Wash. Star, Mar. 19, 
1941, p. A-11, col. 7, but see ‘$1-a-Year’ Tale Off on Wrong Foot, id. Mar. 26, 
1941, p. A-13, col. 7: Pearson and Allen, Washington Daily Merry-Go-Round, 
Wash. Times-Herald, Jan. 12, 1942, p. 6, cols. 3-4 (reprinted 88 Conc. Rec., 
pt. 8, pp. A 93-94 (1942)). 
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cism of dollar-a-year men, however, came from the Spe- 
cial Senate Committee Investigating the National Defense 
Program, under the chairmanship of Senator Harry S. 
Truman.” In its first Annual Report, the Committee rec- 
ommended that they be offered Government salaries usual 
for positions of similar responsibility and be required 
to disassociate themselves from employment or payment 
by companies with large defense contracts. The Commit- 
tee found that they brought definite advantage to their 
companies through contacts and inside information, and 
generally favored big business as against small business, 
motivated by “subconscious tendency.” Criticism 
reached its high point in March, 1942, with the resigna- 
tion of Robert R. Guthrie, a dollar-a-year man without 
any active connection with any corporation, and receiv- 
ing no other compensation®™ (curious in view of the ra- 
tionale behind appointment of dollar-a-year men, supra), 
from his position as chief of the Textile, Clothing & 
Leather Goods Branch of the War Production Board. 
He charged that conversion to war work and curtailment 
of civilian consumption was being inexcusably retarded 
by dollar-a-year men representing the special interests of 
their company and industry rather than that of the Gov- 
ernment.” The Truman Committee, investigating the 
charges at the request of Donald M. Nelson, supported 
his accusations on some counts, and reiterated its opposi- 
tion to dollar-a-year men.” However, the House Com- 
mittee on Military Affairs, simultaneously investigating 
the charges, agreed that there was evidence of confusion, 
red tape, and lack of defined authority, but found that 
‘“*., . in by far the greater majority of cases their loyalty 
to government interests has remained unaffected and the 
services rendered to date by the dollar-a-year men have 

53 Sen. Rep. No. 480, 77th Cong., 2d Sess., pt. 5 (1942). 

°4 Id. at 7-10. 

85 Ibid. 

56 Hearings, supra note 27, pt. 12, at 7974. 


57 Jd. at 4957-4987. 
58 Sen. Rep. No. 480, 77th Cong., 2d Sess. pt. 8 (1942). 
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been extremely useful and in many cases indispensable 
to the conduct of the war effort.”°** Senator Truman 
agreed that his committee would continue to support Nel- 
son even on matters in which it disagreed with him,” and 
the dollar-a-year program continued throughout the war, 
to be abolished by Congress” at the recommendation of 
now President Truman” in 1947. 

The immediate considerations which led to the enact- 
ment of Section 710(b) of the Defense Production Act, 
supra, were a reflection of experience under the Volun- 
tary Agreement Act of 1947.° Congress had authorized 
the President to consult with representatives of industry, 
business, and agriculture in order to encourage the mak- 
ing of voluntary agreements for the allocation and inven- 
tory control of scarce materials.“* Upon approval by the 
President, a voluntary plan made under the Act was to 
be exempt from the Anti-Trust laws and the Federal 
Trade Commission Act.” The power to formulate the 
terms of the agreements was delegated by the President 
to the Secretary of Commerce, to be effective after public 
hearings and upon approval by the Attorney General.” 
To implement this program, the Office of Industry Co- 
operation within the Department of Commerce consid- 
ered engaging the services of certain officials and em- 
ployees of steel companies as consultants and advisers in 
drawing up the agreements.” An attempt was made to 
exempt the experts and consultants under the Act from 
the conflict of interest provisions through amendment to 
the Department of Commerce Appropriation Act of 


59 H.R. Rep. No. 2272, 77th Cong., 2d Sess. 7 (1942). 

60 Quoted in McALEER, op. cit. supra note 38, at 50. 

6161 Strat. 449 (1947). 

62 Sen. Doc. No. 42, 80th Cong., Ist Sess. 58 (1947); H.R. Rep. No. 779, 
80th Cong., Ist Sess. 13 (1947). 

63 61 Stat. 945 (1947), as amended, 50 U.S.C. App. §1911 (Supp. 1950). 

64 Id. § 1912(a). 

65 Jd. § 1912(c). 

66 Exec. Order No. 9919, 13 Fep. Rec. 39 (1948). 

67 Information from the Department of Commerce. 





BS 
~ 
AN 
ky) 
& 
= 
b 
\) 
= 
9 
ad 
i) 
~ 
z 
H 
~ 
= 
ky) 
& 
fm 
So 
<a) 
1<) 
= 
oa 


uostid pue duly 


uostid pue oul 


uosiid pue oul 


uorzeoytTenbsip 
pur ‘uostid ‘our.y 


et i ee ee od 


s0f UlNYy Aq PoUuTIOJIOd SBdIAIVS 103 D2AO[CUID fe Teroyo 

yUsUIUIIAOT) JO Areles JuoWTddns 10 0} 933NqQIIZUO0D 
Jo 

‘SJUDWIUISAOL) [80] JO ‘3381S ‘Ted 

-pa,y UeYy} J9Y4}0 ddINOs Aue WO, ddAO[dWId IO [eIDYO 


—— OO a eS [| Ye 


Sutfked uosisd 
40 


sao] dua 


quourAojdury | yONs se SdTAIIS YIM UOIDIUUOD UT Alejes dATIdIy}IO [eIOYO JUaWIUIIAO 


WLIY JO $}9¥1}U09 


(99 § 
‘D'S ‘A § JouLO};) 
bI6I § ‘D'S'N 8I 


Ge) 


*‘ULIY YONS Y}IM Ssautsnq Jo uoT}De) JO s}yoId Ut poazsesojUT] "dD [p§ ‘66 § PIO) 
quourAojdur'y | -sues} JOJ "S “fF JO JUaTE JO J9dYO Se s}de JO padojdury | JO ‘Jaquiow ‘yusse ‘IYO | Pep § ‘D'S'N sl 


‘AyNp pewusoysed 10 pasojdusa os 
SBM UOSJed YONs YIM YIM pIzD9UUOD A]}DaIIP J9}}eUI 


(aaAojduia 19UI0,7 ) 


uOoTZeSS99 | yOafqns Aue BuIAJOAUI “S ‘fF ‘SA Wired Aue Suryndasoid | ,Aouase Aue ut paAojdus 
uostid pue surg | Jaye sieaX OMI | 10} JUase JO AdUIO}e ‘JasuNOD se ye JO d}NdISOIg | UI9Eeq Buraey ‘I9AI04AM,, 


‘UOTJNIISOIG UL JDULISISSE JO UOIJEIOPISUOD UT WITeID 
UI }SdJ9}UT JO dIVYS 310 ‘AjIN}JeIZ Aue IATII01 JO ‘saIjNp 
[eyo jo asieydsip sodoid ur ueyy ISIMJIYy}JO WTe]D 
Aue jo y10ddns 10 uor1jndasoid ut 4sISse IO pre 10 °S “"—) 


ee 


qusuAO]dury | *sA wey Aue Surjndosoid 10} JUSTE JO Agus0}e Se yD] JO asafojduia JO IIdYO 


«IDJM] | Jazyeasoy} srV9k Z 


-un,, 


Ayouasgd 


pesepseq | pue juowAojdwy 


poded 


“UOISSIUIUIOD [BARU JO Arez]IUE ‘[IAID Aue 10 
‘yaoyjo ‘erreur zInod ‘AduaZe ‘jusUNIedsp Aue s10;oqG 
‘poysosojUI JO Ajred & SI°S “fF YDIYM UT J9}}eU J9Y}0 10 
‘ysorie ‘uoTyesndIe ‘aB1eYyD ‘ASI9AOIUOD ‘UITe]D ‘J9b1ZU0D 
‘Burpssd01d Aue 0} uOoIZEIII Ul ‘19yJOUR IO jJyasuIY Aq 


(s190qjJo poitza1 
ulejJ99 3d39x9) “S ‘fA JO 


(PV 
qusuIa}WeS 49k} 
“uo (9) 61 § PIO) 
rz § ‘O'S'N 8I 


(2 °9 
601§ ‘861§ PIO) 
esz § ‘O'S'N 81 


2 


Polapusl 3q 0} JO PdJaPUSI SddIAIJIS JO} UOIJesUddWIOD | saAO]duIa JO JBIO II4I0/ E{[T§ ‘EozZ§ PIO) 
quowAojdur’y | Aue 9A19991 0} S9VIBE JO SIAIIIII AT}IIITPUI JO A]}DIIIG | JO ‘yuoujIedep jo pee] [gz § ‘O'S'N SI 


‘wired yons Aue JO uoIyNDaSOId UT pre 0} 
Jo ‘aahopdura JO ‘y19]9 ‘I9dyJO YONS seM dy IIYM sjusUT 
-jsedep 94} JO JoyyE Ut Burpued *S ‘fF ‘sA ulIe]D Aue 


syuswzredap 34} jo Aue 
ut saA0]duse JO ‘yI19]9 ‘190 


(061§ “S “u) 


SZuljndesosd Joy yuase JO ‘Agu10}}e ‘[asuNOD se je OT | -yoO se paAojdwe uosiag 66 § DSN ¢ 


pasqryosg SHIP 


payddo wmoym 0.1 


OS6[ JO LOY NOIMLONGONG ASNATAIG WAAN/) 
GaLNl0ddY SOOM OL ATM#VOITddY LON[ SNOISIAOUD LSAAALN]T AO LOITANOD 


agnjnjs 





GOVERNMENT SERVICE AND PRIVATE COMPENSATION _ 189 


1949, but proved unsuccessful.“ Undoubtedly, conscious- 
ness of these difficulties induced the specific incorpora- 


tion of exemptions from the Criminal Code in Section 
710(b). 


GOVERNMENT SERVICES AND THE CONFLICT OF INTERESTS 
DURING EMPLOYMENT 


A 


In General 


A public office, it is said, is a public trust. And al- 
though it is not the type of trust of which courts of equity 
have taken cognizance—for not every relationship of 
confidence, responsibility, and entrustment is a trust in 
the strict sense’-—the analogy is compelling. There is 
at least a moral if not a legal or equitable duty upon the 
fiduciary, the public official or employee, founded upon 
the confidence reposed in the integrity and fidelity of 
one who holds title to public office, to act for the benefit 
of the Government representing the general public as 
cestui que trust, and not to profit at the expense of the 
Government.” And in the enforcement of a trustee’s 
duties there is some analogy in equity in the prerogative 
writ of mandamus. 

A public official, like Caesar’s wife, must be above sus- 
picion—this is the nub of the conflict of interest provi- 
sions of the Criminal Code, that they shall not be led into 
temptation. Thus the sections are prophylactic, preven- 
tative rather than remedial. When a Government em- 
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official or employee for services performed by him for 


88 Letter of Secretary of Commerce to Senator ‘eo Chairman, Senate 
Subcommittee on Deficiency Appropriations, June 16, 


89 “When a man assumes a public trust, he should aie himself as public 
property.” Thomas Jefferson (1807). 

“The very essence of a free government consists in considering offices as 
public trusts, bestowed for the good of the country, and not for the benefit of an 
individual or a party.” John C. Calhoun, Speech (July 13, 1835). 

“The phrase, ‘public office is a public trust,’ has of late become common prop- 
erty.” Charles Sumner (May 31, 1872). 

Quoted in BarTLett, FAMILIAR QuoraTIoNs 188 n. 4 (1936). 
70 See Bocert, Trusts, Hornsoox 1-2 (2d ed. 1942). 
71 RESTATEMENT, Trusts § 2, comment b, §170 (1), comment a (1935). 
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ployee is involved in another capacity in business or liti- 
gation with the Government, he may not necessarily seek 
to advance his private cause either directly or indirectly 
through his fiduciary position. But no matter how com- 
pletely honest and lofty his actions, ideals, and objectives 
might be, he should not be placed in a compromising 
situation where he must choose, however unconsciously, 
between his official duty and his personal interests. There 
must be no opportunity to doubt his fidelity or impugn 
his motives. 

The case law on the topic is sparse. Where a dollar-a- 
year or WOC employee was less than diligent in observing 
the proprieties necessary for his position, the nature of his 
interim appointment was such that he could be quietly 
and unobtrusively relieved of his post, his tour of duty 
ostensibly completed. Perhaps retirement with honor 
has been preferred as a method of removal because of 
the difficulties of criminal prosecution. Perhaps the 
officials were merely indiscreet, or insensible to the exact- 
ing obligations of the Government service; having been 
selected with some care, they probably were guilty not 
of bad faith but of ignorance of Government require- 
ments. Thus, most of the law of conflicts of interests is 
to be found not in prosecutions for violations of the Crim- 
inal Code, but in the published opinions of the Attorney 
General when information was sought as to the propriety 
of a proposed course of conduct. 


B 


Private Compensation for Government Service 


Initially and fundamentally, the basic section of the 
Criminal Code circumscribing the activities of dollar-a- 
year and WOC personnel is that of Section 1914, which 
provides in part: 

No Government official or employee shall receive any salary in 
connection with his services as such an official or employee from 


any source other than the Government of the United States, 
except as may be contributed out of the treasury of any State, 
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county, Or municipality, and no person, association, or corpora- 
tion shall make any contribution to, or in any way supplement 
the salary of, any Government official or employee for the serv- 
ices performed by him for the Government of the United 
States... .™ 


The basic assumption of the statute, the Attorney General 
has said, is that no man can serve two masters.” Since 
the statute is penal, it is to be strictly construed that the 
service must not be to the prejudice of the employee’s 
unbiased devotion to the interests of the Government.” 
Where conflicts of interests were evident, the statute 
has been held to prohibit the payment of salary.” In 
other cases, where the Government proposed to accept 
the services of university officials, there was no apparent 
possibility of a conflict of interest, and it was held that 
the granting of leave with pay during Government serv- 
ice did not constitute payment for services to the Gov- 
ernment.” ‘The section has also been considered without 


7218 U.S.C. § 1914 (Supp. 1950), formerly 39 Srar. 1106 (1917), 5 U.S.C. 
§66 (1946). Violation of this section is now a misdemeanor, subject to fine, 
imprisonment, or both. 

7340 Ops. Att'y GEN. 168 (1942) (proposed assignment of Army officer 
as advisor in procurement with respect to service, facilities, and personnel of 
corporation in which he was stockholder held objectionable under this and other 
Criminal Code provisions). 

7433 Ops. Atr’y GEN. 273-274 (1922). Certain business organizations 
wanted Department of Commerce representatives to address them, and offered 
to pay traveling expenses and hotel bill. In holding this was not a violation, 
the Attorney General said: 


“Where . . . the officer or employee concerned does not personally 
benefit by the payments from outside sources, any more than he would if 
he paid his own traveling expenses, the statute is not violated. Literally 
there may be said to be a ‘contribution to’ the officer or employee for 
services performed by him for the Government, but in reality the contribu- 
tion is to the Government itself, and is in furtherance, not in prejudice, of 
its interests.” 


Id. at 275. 


7540 Ops. Atr’y GEN. 168 (1942), 40 Ops. Arr’y Gen. 265 (Office of De- 

fense Transportation refused permission to accept services without compensation 
of ‘ele of Western Association of Railway Executives, a trade associa- 
tion). 
76 38 Ors. Att’y Gen. 294 (1935) (Chancellor of University of Puerto Rico, 
to be regional administrator of Puerto Rico Reconstruction Administration) ; 
39 Ops. Atr’y Gen. 501 (1940) (Massachusetts Institute of Technology could 
give professor a leave of absence with reduced salary to supplement salary from 
Navy Department as consultant). These two cases have been distinguished 
and the latter opinion criticized on the ground that the Puerto Rico University 
case was a state supported and state operated organization, and not a private 
institution. Davis ConrLicr or INTEREST STATUTES, RESTRICTIONS AND Ex- 
EMPTIONS AFFECTING NPA OFFICERS AND EMPLOYEES, (PD Manual 10-6, Aug. 
27, 1951 at 8-9. Mimeo.) 
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discussion of the question of a conflict of interests, al- 
though it was probably implicit in the conclusions 
reached that a violation would occur” or would not oc- 
cur."* Furthermore, it has been held that the statute has 
not been superseded by other statutes unless exemption 
therefrom is specifically provided.” Thus, in the ab- 
sence of express provision, exceptions to the statute will 
not be recognized as implicit in other statutes, but it is 
recognized that there are situations when the statute is 
not applicable. 

Exemption from Section 1914, as authorized in Sec- 
tion 710(b) of the Defense Production Act of 1950, 
supra, has been somewhat modified in the Executive Or- 
der implementing the legislation, providing that “ 
exemption hereunder shall not extend to the receipt or 
payment of salary in connection with the appointee’s Gov- 
ernment service hereunder from any source other than the 
private employer of the appointee at the time of his ap- 
pointment hereunder.” * 


By definition, dollar-a-year and WOC employees are on 
leave from their private employment but are permitted 
to draw their regular salary while in the Government 


7 31 Ops. Att'y Gen. 470 (1919) (secretary of Southwest Coal Bureau, a 
trade association, engaged in collecting weekly reports of coal production, could 
not serve in a similar capacity as field representative for Geological Survey). 

78 32 Ops. Atr’y Gen. 309 (1920) (Census Bureau statistician permitted to 
take leave of absence without pay to attend unofficially an international confer- 
ence meeting for the purpose of revising the nomenclature of diseases and causes 
of death, the employee to receive salary during that period from private sources 
—probably the Red Cross). See, generally, 40 Ops. Art’y Gen. 187 (1942). 
Where Congress had provided that employees of the Weather Bureau could be 
authorized to cooperate with foreign governments, the Attorney General, in 
40 Ops. Atr’y Gen. 513 (1947), held that metereologists were thereby author- 
ized to be placed in leave without pay status, compensation to be paid by the 
foreign government, without conflict with U.S. Const. Art. I, §9, which pro- 
hibits any person holding any federal office of profit or trust from accepting, 
without the consent of Congress, any present, emolument, office, or title from 
any foreign state. 

7940 Ops. Atr’y Gen. 183 (officer in Army, member of firm handling patent 
and trademark applications, could receive share of profits so long as he took no 
part in firm’s activities, and Army duties did not conflict with private interests ; 
Sec. 3(f) of Selective Training and Service Act of 1940, 54 Strat. 887 (1940), 
50 U.S.C. App. § 303(f) (1946), permitting payment of compensation to service 
personnel by former employers, did not waive conflict of interests statutes). 

80 Fxec. Order No. 10182, 15 Fep. Rec. 8013 (1950), as amended; Jd. at 
8015; Exec. Order No. 10205, 16 Fep. Rec. 419 (1951). 
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service. The statute, however, refers only to payment 
made “in connection with” or “for” service to the Gov- 
ernment. It would seem to prohibit supplemental or sub- 
stitutional payments for present services, but not compen- 
sation in consideration of past or expected future services 
to the private employer. The distinction is perhaps log- 
ical, and implicit in the terms of the statute, but it is con- 
ducive only to forced and fanciful technical legal argu- 
ment made necessary where no specific statutory exemp- 
tion for a desirable result has been provided. The pay- 
ment of salary by a private corporation to an employee 
temporarily in the Government service is indeed capable 
of ascertainment as a fact, but the reasons for payment can 
only be a matter of surmise or conjecture. Obviously the 
self-serving declarations of a corporation as to the moti- 
vation for payment, necessarily subjective, cannot be con- 
clusive, nor should it furnish even the grounds for draw- 
ing a prima facie presumption of legality. If an em- 
ployer is unscrupulous or unhampered by the niceties of 
business ethics and etiquette, his opportunities for knav- 
ery, chicanery, and legerdemain will hardly be ham- 
pered by fine distinctions drawn under the statute serving 
only to deter those whose services are deemed necessary 
but who are unable or unwilling to accept modest Gov- 
ernment remuneration. 

The true determination whether Section 1914 shall be 
applicable arises from a weighing of policies. Normally, 
the Government of course should not permit its officers 
or employees to accept compensation in any form for per- 
forming governmental duties. But if the Government 
finds it necessary to employ the services of dollar-a-year 
or WOC personnel, under the circumstances discussed 
supra, then exemption from Section 1914 should be ex- 
plicitly written into the laws permitting their utilization. 
Safeguarding the interests of the Government lies more 
properly not in the determination, perhaps at times more 
properly divination, of the reasons behind their payment 
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by private employers, but in separating their activities 
from matters affecting the interests of their employers. 
Where feasible, this should be written into law; but 
where some connection between the public office and the 
previous employment is essential, e.g., in the hiring of 
engineers, the degree of separation more appropriately 
should be left to administrative discretion. 

Of the sections of the Criminal Code from which ex- 
emptions have been provided, supra, Section 1914 alone 
refers to the receipt of salary for services to the Govern- 
ment. It serves to prevent by anticipation any spurious 
claim by an employer that payment is made merely to 
supplement or substitute for Government salary. Other 
sections, to be now discussed, strike more directly at what 
may be the true reason for payment for which this claim 
is merely a cloak: that payment is made not for services 
to the Government, but for services to the private em- 
ployer vis-a-vis the Government. 


C 


Private Compensation for Services Vis-a-Vis 
the Government 


The most comprehensive section of the Criminal Code 
prohibiting payment for private services during employ- 
ment by the Government is Section 281, which provides 
in part: 


Whoever, being . . . the head of a department or other officer 
or employee of the United States or any department or agent 
thereof, directly or indirectly receives or agrees to receive, any 
compensation for any services rendered or to be rendered, either 
by himself or another, in relation to any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter 
in which the United States is a party or directly or indirectly 
interested, before any department, agency, court martial, officer, 
or any civil, military, or naval commission, shall be fined . . 
or imprisoned . . . or both; and shall be incapable of holding any 
office of honor, trust, or profit under the United States.** 


8118 U.S.C. §281 (Supp. 1950), formerly 18 U.S.C. §203 (1946), derived 
from an act of 1864. Omission in text relates to members of Congress. By 
amendment in 1940, retired officers of Army and Navy are exempt while not 
on active duty, but are prohibited from representing any person in sale of any- 
thing to Government through the department in whose service the officer holds 
a retired status. Ibid. 
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There can be no doubt of its constitutionality.” By its 
terms it applies to persons in any federal agency, and it 
has been determined that it is applicable no matter how 
subordinate a position may be occupied.” Its provisions 
are so broad as to encompass not only the prosecution of 
claims, but any and all services to a private client or em- 
ployer for compensation before a department of the Gov- 
ernment.“ 

However, its bounds are not limitless. It may not be 
invoked unless there is an active participation by the em- 
ployee beyond a mere passive relationship to the matter 
involved.* Despite the breadth of the statute, apparently 
some relation must exist between the office or position 
occupied and the alleged offense, i.e., there must be a con- 
flict of interests. It does not prevent executive officers 
from contracting directly with the Government in mat- 
ters entirely separate from their offices.*° A public officer 
may engage in a private business activity for compensa- 
tion, unless the private activity touches upon some inter- 
est of the Government and falls within the statutes and 
principles of law aimed at improper conflict of interests, 
or if the officer is subject to one of several statutes forbid- 
ing specified officers to engage in private business activi- 


82 Burton v. United States, 202 U.S. 344 (1906). 

83 United States v. “? 32 F. Supp. 432, motion 4 rehearing granted 
35 F. Supp. 102 (D.N.J. 1940) ; United States v. Long, 184 Fed. 184 (D.Ore. 
1911) ; United States v. Booth, 148 Fed. 112 (D.Ore. 1906). 

% Morgenthau v. Barrett, 108 F. 2d (D.C. Cir. 1939) (retired Army officer 
on inactive status could not require Secretary of Treasury to admit him to 
practice before Treasury Department; amended by Act of Congress, 18 U.S.C. 
§ 281 | SS. 1950). 

United States v. Reisley, 35 F. Supp. 102 (D.N.J. 1940) (on motion for 
rehearing). There a clerk in the employ of the Veterans’ Administration re- 
ceived the record of a veteran indicating that the latter was entitled to an 
additional disability benefit, and offered to secure the award for the veteran for 
a consideration. Upon an agreement being reached, the clerk merely permitted 
the records to go forward to the proper department. In holding that the clerk 
might be guilty of obtaining money under false pretenses, but was not of violating 
Sec. 281, the court said at 104: 


“. . . If no other government official knows of the defendant’s interest 
in the matter at hand, if the latter argues no claim, appears before no 
department or government body on behalf of the one who pays him, makes 
no appearance by himself or agent in the matter in which the United States 
has an interest, and does not himself take favorable action in his own de- 
partment upon the matter, it is obvious that he has not utilized his position 
with the government or his —- with his co-workers to serve the 
claimant who has paid him. 

8614 Ops. Atty GEN. 482 (1874). 
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ties.” And, on the highest authority, apparently it doesn’t 
even necessarily follow that an agent of the United States 
may not have a pecuniary interest in negotiations with the 
Government when that interest would be advanced at the 
expense of the Government.” 

In the absence of any prosecutions of dollar-a-year and 
Woc personnel for violation of the section, authority for 
the proposition that they are included within its prohibi- 
tions, if not expressly exempt by statute, may be found in 


8740 Ors. Atr’y GEN. 187 (1942). 

88In Muschany v. United States, 324 U.S. 49 (1945), the Supreme Court 
held that a Government agent may be authorized to make contracts in his 
official capacity that will increase his remuneration at the expense of the Gov- 
ernment, provided that he is hired not by a contractor seeking to do business 
with the Government, but by the Government to make contracts for the United 
States with private individuals. There the War Department had employed a 
real estate agent to procure options for the purchase of land for a Government 
ordnance plant, his sole compensation for acting as agent to be a commission 
of five per cent of the purchase price, to be paid by the vendor. By the terms 
of the transaction, therefore, the greater the price that was to be paid by the 
United States for the lands, the greater was the commission to be received by 
the Government agent. After acceptance of all but one of the options secured, 
the Government repudiated some of the contracts because of criticism of the 
prices and manner of purchase. In rejecting the argument of the Government 
that the transaction violated the declared public policy indicated by the conflict 
of interest provisions of the Code, the Court said, at 67-68: 


“  . . these sections manifest a legislative intention to bar a government 
agent from receiving pay from a third party for assisting that third party 
to secure a government contract. . 

“It is quite clear that these prohibitions against receipt of compensation 
from third parties for securing contracts were directed at the crime of 
bribery in its open or subtle form. We do not see that these statutes 


manifest a a. policy against the use of a commission system for public 
purchases. . . 


In addition to waite of interest pir discussed in this paper, the Gov- 
ernment also cited what is now 18 U §216 (Supp. 1950), formerly 
18 U.S.C. § 202 (1946), ($112 of the On Code), which provides: 


“Whoever . . . being an officer, employee, or agent of the United 
States, directly or indirectly takes, receives, or agrees to receive, any 
money or thing of value, for giving, procuring, or aiding to procure to or 
for any person, any contract from the United States or from any officer, 
department or agency thereof; or 

“Whoever, directly or indirectly, offers, gives, or agrees to give any 
money or thing of value for procuring or aiding to procure, any such 
contract—Shall be fined . . . or imprisoned . . . or both; and be dis- 
=— from holding any office of honor, profit, or trust under the United 

tates. 


“The President may declare void any such contract or agreement.” 


In large measure this section is merely a particularization of Section 281, 
which specifically mentions contracts, but for some reason no exemption from 
its operation has been provided in Section 710 (b) of the Defense Production 
Act, supra at p. 176. It would seem that exemption from Section 216 might 
well be properly granted, inasmuch as the same considerations govern its opera- 
tion as with Section 281, provided that the actual contract itself be entered 
into only by a responsible, completely disinterested official. 
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the opinions of the Attorney General rendered when cau- 
tion dictated possible violations in proposed future courses 
of conduct. How decisive the opinions are in indicating 
what prosecutions might be undertaken or how the courts 
may interpret the section, in terms applicable to “the 
head of a department, or other officer or employee” to 
such temporary and intermittent personnel is problemat- 
ical. It is unlikely that one with the criminal intent 
of using “inside” restricted Government knowledge or 
the influence of his position to pursue private ends would 
turn the attention of the Attorney General to his actions 
and request approval. Yet the opinions serve to forewarn 
temporary employees that they receive compensation for 
services involving the Government at their peril. Thus 
an expert consultant temporarily employed by the Gov- 
ernment may be liable to the penalties of the section if 
his law partner prosecutes a claim against the Govern- 
ment.” During the Second World War, the Attorney 
General at first appeared to indicate some uncertainty as 
to the status of WOC employees under the section,” but 
soon thereafter directly concluded that they were subject 
to the provisions.” If they are not “officers,” since ap- 
pointed not by the President but by subordinates, they 
may yet be “clerks,” though possessed of positions of 
august authority.” 

Granted that dollar-a-year and WOC personnel are with- 
in the statute—and that it is so understood by Congress 
may be inferred from the occasional grant of exemptions 


8°In United States v. Dietrich, 126 Fed. 671, 676 (D.Neb. 1904), the court 
said: “The construction of a doubtful or ambiguous statute by the Attorney 
General in the discharge of his duty to render opinions upon questions of law 
arising in the administration of any of the executive departments is always 
entitled to respectful consideration, and where that construction is acted upon 
for a long time by those charged with the duty of executing the statute it 
ought not to be overruled without cogent reasons. . . . But this rule is not 
applicable to statutes which are plain and unambiguous. . . .” (citations 
omitted). 

9040 Ops. Att’y GEN. 289 (1943). 

91 [bid. 

92 Td. at 294. 

93 Jd. at 299. 
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from operation of the statute*—it may well be in- 
quired whether the nature of their employment is such 
that they should be generally exempt. The act itself 
strikes at objectionable practices directly by forbidding 
the receipt of private compensation for the services ren- 
dered. But it creates an anomalous situation where the 
employees concerned by definition draw no salary from 
the Government, and are not only permitted but expected 
to draw salary from a private employer who keeps them 
on the rolls as on leave with pay. Is it the payment for 
services or is it the rendering of the services themselves, 
it must be inquired, that is the objectionable practice that 
the section seeks to prevent? 

The Senator who proposed the legislation indicated 
that it was not intended to apply to persons serving with- 
out compensation, noting that it was not intended to pre- 
vent the practice of law before the courts, but to prevent 
Government officials “. . . who are paid for their 
services from receiving a compensation for advocating 
claims . . .” before Government agencies.” The pur- 


%4 E.g., Selective Service System; alien enemy hearing boards; personnel 
of Office of Price Administration serving without compensation; War Labor 
Board personnel; special counsel to prosecute suits under N.I.R.A.; Owen J. 
Roberts, to prosecute the Teapot Dome cases; special counsel to defend Lovett, 
Dodd, and Watson; special counsel in Sugar Institute litigation; special coun- 
sel for claims on behalf of Osage Indians. Salant, Memorandum: “Prosecu- 
tion of Claims” and Other Activities by Present and Former Federal Officers 
and Employees, 6-7 (Jan. 15, 1946, unpublished) (an excellent study of the appli- 
cation of conflict of interest statutes to federal personnel, particularly with 
respect to post-employment provisions and the effect of Subsection (j) of the 
Renegotiation Act, supra note 13; Wheeler, Restrictions on Activities of Per- 
sonnel During and After Government Service, 6 Fev. B. J. 333, 337 (1945). 

For a comprehensive list of legislation enacted since 1945 exempting persons 
from operation of 18 U.S.C. §§ 281, 283, 284 (Supp. 1950), see 97 Conc. REc. 
8644 (July 19, 1951). 

Exemption from the conflict of interest provisions, however, has been denied 
by the Senate Judiciary Committee to the Nimitz Commission, a proposed 
presidential advisory board to study ways of protecting individual rights while 
safeguarding the Nation against subversive activities, despite vigorous support 
in favor of granting immunity. See editorial, Wash. Post, May 31, 1951, p. 10, 
col. 2-3. The result has been that plans for the Commission’s functioning have 
been abandoned, after proposed members refused to serve without such exemp- 
tion. Wash. Post, Oct. 28, 1951, Sec. 1, p. 1, col. 3. Exec. Order No. 10305, 
16 Fep. Rec. 11667 (1951) (abolishing the Nimitz Commission). 


%5 Sen. Trumbull, in 34 Conc. Grose, pt. 1, Feb. 10, 1864, p. 561. Apparently 
the Senator had in mind its application to attorneys only. It is interesting to 
note the statute was a war-time remedy of another day. 
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pose of the statute was considered by a United States 
District Court in United States v. Reisley:* 


In section 113 . . . Congress dealt with that threat to the 
integrity of governmental action which arises when a. . . fed- 
eral officer or clerk sells his influence to a claimant against the 
government. It is the trading for pay of the prestige or power 
which comes with the defendant’s position in the government that 
is dealt with by this section.” 

If the statute is directed only at the receipt of compen- 
sation, then specific exemption from its operation might 
well be granted to remove uncertainty as to its application 
if the Government is to seek the services of qualified ex- 
perts and technicians on a temporary basis to serve with- 
out compensation or at a nominal dollar a year. Deter- 
mination of the question whether payment is for past or 
expected future services, which is permissible, or whether 
it is forbidden compensation for current services again 
falls within the realm of nebulous conjecture. The sanc- 
tions of criminal law should be as clear and as certain as 
the offense admits. As a substitute for the conflict of in- 
terest provisions prohibiting private compensation, the 
integrity of the Government service might perhaps best 
be preserved by an absolute interdiction against the pay- 
ment and receipt of compensation in any form over and 
above that salary normally, usually, and ordinarily paid 
to the employee before he assumed his governmental 
duties, the rate of compensation to be fixed before ap- 
pointment. However, the desirability and effectiveness 
of a provision of this nature is probably questionable. 
Some corporation executives frequently receive bonuses 
varying with the prosperity of their organization during 
the year; although indeterminate in amount, they are an 
expected supplement to their regular salary. Some em- 
ployees, as the leading members of a law firm, may re- 
ceive no fixed compensation in private life. Some serve 


96 35 F. Supp. 102 (D.N.J. 1940). 


97 Jd. at 104. The Department of Justice tends to construe the statutes more 
broadly than do the courts. 
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the Government without compensation only intermittent- 
ly, sometimes only in an advisory capacity, meeting only 
a few times a year; they would probably not be available 
if they were so circumscribed in their nongovernmental 
activities. Furthermore, in periods of inflation, where 
the dollar profits of corporations normally rise, the sal- 
aries of corporation officials increase concomitantly. 

In any event, it is questionable whether the proper solu- 
tion to the conflict of interest problems lies in the control 
of private compensation to employees. Where the Gov- 
ernment accepts the services of WOC’s, it recognizes that 
compensation must come from private sources. Provi- 
sions against certain forms of this type of compensation 
serve as only an indirect attack on the true root of the 
problem. The Government is really interested not in the 
payments as such, but in the activities of the employee to 
the detriment of the interests of the Government. The 
true inquiry thus should be not in the form or amount of 
compensation, or the reasons therefor, but into the activi- 
ties considered and the evils to be anticipated. 

The section seeks to prevent the use of official prestige 
and information gained through Government position for 
personal gain. It has been recognized, where exemptions 
have been granted, that corporation officials whose firms 
normally have business dealings with the Government 
and attorneys who frequently prosecute claims against 
the Government in behalf of clients, may have outstand- 
ing ability, competence, and acumen of great utility to 
the Government in special assignments where the possi- 
bility of a conflict of interests is negligible or nonexistent. 
By its terms the section prohibits absolutely any activities 
for pay before a Government agency, and thus makes es- 
sential exemptions from its operation if the Government 
is to utilize their services. However, carte blanche ex- 
emption leaves undisturbed the opportunities for evil 
which the statutes seek to avert; this, indeed, is the nub 
of the problem, that the baby not be thrown out with the 
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bath. In so complex a situation, no easy formula or rule- 
of-thumb presents itself to resolve the difficulties surely 
and simply. 

One possible solution lies in the direction of distin- 
guishing between direct and indirect influences by pro- 
hibiting activities which are directly connected with the 
position which the person occupies in the Government. 
The effectiveness of this proposal, however, is also ques- 
tionable. It fails to indicate the tests to be applied in de- 
termining what is a direct connection. Improper indirect 
influence, subtle, furtive, difficult of detection, is to be 
censured equally with improper direct influence. And, 
most importantly, the proposal would do much to sweep 
away entirely the raison d’étre of dollar-a-year and WOC 
personnel in Government. Their value to the Govern- 
ment arises precisely out of their high degree of ability, 
competence, expertness, and qualification in a particular 
field; if they are to be assigned elsewhere, much if not all 
of their experience and familiarity with the problems en- 
countered in their private capacity is left fallow, their ad- 
vantage to the Government dissipated. 

Perhaps the spirit of the conflict of interest statutes, that 
they are primarily preventative rather than remedial, 
might best be preserved not by enumerating the activities 
to be prohibited, e.g., the receipt of compensation or the 
prosecution of claims, but by prohibiting certain relation- 
ships of the employee between private employer and Gov- 
ernment, thereby making the activities impossible. 

One rule seems imperative. Where it can be clearly 
determined that an individual serves in an office of an 
administrative, as distinguished from a technical nature, 
and in a policy or decision making, rather than a merely 
advisory, capacity, he should be prohibited absolutely 
from occupying a position in the Government which bears 
any degree of relationship, direct or indirect, near or 
remote, with the organization, corporation, competitor, 
client, customers, or industry of his private employment. 
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This much the integrity of the Government service de- 
mands, without any great detriment to its requirements. 
Administrative ability is somewhat freely transferable. 
As a military leader or a state governor can serve as pres- 
ident of a university, so can a public utilities or motion 
picture executive or city mayor serve in administering an 
emergency program of Government. The necessary 
working knowledge of the problems peculiar to the field 
apparently can be acquired without too great difficulty. 
The rule can be restricted to offices involving the decision 
and policy making levels, since only then is there lacking 
the broad plane of adverse interests that can be repre- 
sented and evaluated in advisory committees. 

On the other hand, where the services are highly tech- 
nical and specialized, involving research and engineering 
expertise rather than administrative ability, their value 
is to a large extent lost if the employees are assigned to 
unfamiliar tasks. Here precisely is where the greatest 
need for dollar-a-year and WOC personnel is felt; these 
are the employees who comprise the great bulk of ap- 
pointments. They would naturally fall within the mid- 
dle echelons, more than advisory members, less than 
policy makers, their task to lay the groundwork for the 
formulation of policy and to define and implement policy 
once determined. It is a truism of administration that 
authority should be commensurate with responsibility. 
Their administrative chiefs, as such subject to the crim- 
inal code provisions, are responsible for the ultimate de- 
cisions, and should have sufficient authority to protect the 
public interest through the exercise of administrative con- 
trols, to be discussed infra. ‘Thus it would seem that per- 
sonnel in positions of a technical, expert nature might 
safely be exempt from the conflict of interest statutes, 
since the safeguards appear adequate to prevent the pro- 
motion of special interests. 

It might be argued that the distinction sought to be 
drawn between administrative and technical positions is 
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too indistinct to be practicable, a matter of degree rather 
than of kind. But certainly the distinction exists, and is 
a recognized classification. Where to draw the line 
should be properly a matter of administrative discretion 
and control. 


D 
Prosecution of Claims Against the United States 


Section 283 of the Criminal Code” is at once broader 
and narrower than Section 281, supra. It provides: 


Whoever, being an officer or employee of the United States 
or any department or agency thereof, . . . acts as an agent or 
attorney for prosecuting any claim against the United States, 
or aids or assists in the prosecution or support of any such 
claim otherwise than in the proper discharge of his official duties, 
or receives any gratuity, or any share of or interest in any such 
claim in consideration of assistance in the prosecution of such 
claim, shall be fined . . . or imprisoned . . . or both.® 


It is broader in its coverage of personnel, going beyond 
officers and clerks in the employ of the United States, and 


would seem clearly applicable to those positions to which 
dollar-a-year and WOC personnel have been appointed. 
Unlike Section 281, which speaks of persons “in the em- 
ploy of the United States,” Section 283 originally made 
reference to the “executive departments” only, and while 
this was at times interpreted as applicable only to the 
regular departments of the Government,” the usual and 
better view was that it referred to any Government 
agency.” Apparently Congress also recognized that 
personnel of all Government agencies were contemplated 
as within the operation of the section in granting exemp- 

9818 U.S.C. § 283 (Supp. 1950), formerly 18 U.S.C. § 198, (1946). 

99 Tbid. 

100 18 Ops. Atr’y GEN. 161 (1885) (not applicable to Assistant Attorney of 
District of Columbia as a corporate agent); 40 Ops. Atr’y Gen. 187 (1942) 


(not applicable to Army or Navy offices not in War or Navy Department). 


10140 Ops. Atr’y Gen. 294 (1943) (members of local war rationing and 
price control boards) ; 28 Ops. Atr’y GEN. 131 (1910) (Commissioner of Deeds 
for District of Columbia) ; 23 Ops. Atr’y Gen. 533 (1901) (counsel to United 
States delegates to Pan American Conference) ; In re Winthrop, 31 Ct. Cl. 35 
f wea (retired military officer) ; Captain Tyler’s Motion, 18 Ct. Cl. 25 (1883) 

same). 
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tions at times to persons serving outside the regular de- 
partments.” Since the recodification of Title 18 in 1948, 
the problem of course no longer arises. 

The Act is broader in that it is directed not merely at 
the payment of compensation but at the activities them- 
selves. Clearly it thus embraces not only the activities 
of salaried personnel but also those of dollar-a-year and 
WOC personnel.*” 

Section 283, however, is narrower than Section 281 
in that it treats of the prosecution of claims against the 
United States, while the latter prohibits the performance 
of any service for compensation before a Government de- 
partment. Within the scope of the prosecution of claims, 
however, the incidence of the statute is wide and unfet- 
tered.** There is no limitation that there be any direct 
connection with the subject matter of the claim or the 
agency where it is prosecuted.” Upon entrance into the 
Government service there must be a complete divorce- 
ment from any interest in suits against the Government, 
even where no further activity is contemplated.*”° 

The considerations governing the extent to which it is 
desirable that exemption from Section 283 be granted to 
dollar-a-year and WOC personnel are similar to those ap- 
plicable to the operation of Section 281, and therefore 
will not be reiterated here. 


102 See note 94 supra. 


103 40 Ops. Atr’y GEN. 289 (1943) (temporary appointee to Joint Army and 
Navy Committee on Welfare and Recreation) ; 40 Ops. Att’y Gen. 294 (1943) 
(members of local war rationing and price control boards). 


104Tn a dictum in 40 Ops. Att’y Gen. 533, 534 (1947), involving the prose- 
cution of claims by retired Army officers, the Attorney General said he would 
be reluctant, as chief prosecuting officer of the Government, to limit “prosecu- 
tion of claims” under this section to the prosecution of claims for money. 


105 But see 14 Ops. Atr’y Gen. 482 (1874), speaking of Secs. 281 and 283, 
that, “. . . there is not in the statutes any general prohibition which prevents 
executive officers from contracting directly with the Government, as principals, 
in matters entirely separate from their offices and in no way connected with the 
performance of their duties as officers of the Government. . . .” Id. at 484. 


106 Case v. Helwig, 65 F. 2d 186 (D.C. Cir. 1933) (upon becoming a federal 
officer, an attorney who had been retained while in private practice on a con- 
tingent fee basis to prosecute a suit against the United States must not merely 
dissociate himself from further prosecution in the suit still pending, but must 
also renounce his share of any recovery, and may not assign). 
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E 


Transaction of Business with Private Firms 


Complementary to Section 1914 of the Criminal Code, 
supra, and the converse of Sections 281 and 283, supra, is 
Section 434 of Title 18, which provides in part: 


No officer or agent of any corporation . . . and no member 
or agent of any firm, or person directly or indirectly interested 
in the pecuniary profits or contracts of such corporation . 
or firm, shall be employed or shall act as an officer or agent of 
the United States for the transaction of business with such cor- 
poration. . . .1%7 


In granting exemption from this section under the De- 
fense Production Act of 1950, supra, the President has 
specified the following exception: 


(a) Exemption hereunder shall not extend to the negotiation 
or execution, by an appointee under this order, of Government 
contracts with the private employer of such appointee or with 
any corporation, joint stock company, association, firm, partner- 
ship, or other entity in the pecuniary profits or contracts of which 
the appointee has any direct or indirect interest. 

(b) Exemption hereunder shall not extend to making any 
recommendation or taking any action with respect to individual 
applications to the Government for relief or assistance, on appeal 
or otherwise, under the provisions of the Act made by the private 
employer of the appointee, or by any corporation, joint stock 
company, association, firm, partnership, or other entity in the 
pecuniary profits or contracts of which the appointee has any 
direct or indirect interest.*°* 


Section 1914, it has been seen, prohibits the direct re- 
ceipt of compensation, whether as substitute or supple- 
ment to regular salary, by Government employees; Sec- 
tion 434 is directed against activities in the public service 
which may otherwise tend to increase their compensation 
from private sources through subversion of their office. 
Sections 281 and 283 prohibit activities by employees in 


107 18 U.S.C. § 434 (Supp. 1950), formerly 18 U.S.C. §93 (1946) (§ 41 of 
Criminal Code). 

108 Exec. Order No. 10182, Sec. 201(a), (b), 15 Fep. Rec. 8013 (1950). 
Despite the slight variations in wording of Sec. 201(a), the executive order 
virtually abolishes the exemption from the statute, as pointed out by the special 
Subcommittee on the Establishment of a Commission on Ethics in Government, 
under Senator Douglas. “Ethical Standards in Government,” (committee print), 
Subcommittee of Committee on Labor and Public Welfare, 82d Cong., Ist 
Sess. 48 (1951). 


6 





206 THE GEORGE WASHINGTON LAW REVIEW 


behalf of private interests where the Government is an 
adverse or interested party; Section 434, the other side 
of the shield, prohibits activities nominally in behalf of 
the Government where the employee has a personal finan- 
cial interest in the transaction. 

The section is to be strictly construed. As stated by 
the Supreme Court: 


. . . It lays down a general rule for the protection of the 
United States in transactions between it and corporations and 
to prevent its action from being influenced by any one interested 
adversely to it. It is a penal statute and is not to be extended to 
cases not clearly within its terms or to those exceptional to its 
spirit and purpose. . . .7° 


But where no exemption is provided, it will be invoked 
to prevent an offer of Government employment where 
there is some possibility of conflict with private pecuniary 
interests. During the Second World War, the Attorney- 
General expressed disapproval of the assignment of an 
Army officer to maintain liaison with a private corpora- 
tion in which he was an officer and stockholder, although 
there was to be no direct connection with purchase or 
procurement. In his opinion the Attorney-General said: 


. . . But the rule of strict construction must not be applied 
to defeat the manifest purpose of the statute... . 

No man can serve two masters. The statute in question is 
clearly grounded on this assumption. Its manifest purpose is 
such that any attempt to reconcile it with the proposed employ- 
ment runs into difficulties. No matter how high are the motives 
of the Army officer who advises he is likely as a realistic matter 
to be consciously or unconsciously influenced by the fact that 
his actions may benefit the corporation. To a degree his salary 
as an officer of the corporation would be affected by whether his 
advice leads the War Department to enter into a procurement 
contract with his company. To a larger degree his share in 
the earning of the corporation as a stockholder would be affected 
by his advice. 

The advice of the officer would probably also materially influ- 
ence the nature and extent of the contract entered rite with his 
company conflict between the interests of the United States, the 
interests of the corporation, and the interests of the Army officer 
as an officer and stockholder of the corporation are more than 


109 United States v. Chemical Foundation, Inc., 272 U.S. 1, 18 (1926) (stat- 
ute not violated by transfer of patents of enemy aliens by Alien Property Cus- 
todian to chemical foundation of which he was president). 
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likely to arise. It was the obvious purpose of the statute to pre- 
vent an officer of the United States from transacting business 
with a corporation in such a way that his action might result in 
direct or indirect personal pecuniary benefit of the officer.??° 
During the post-war period, this section and opinion 
were important considerations in determining whether to 
engage steel company officials on leave of absence with 
pay as WOC consultants and advisors under the Voluntary 
Agreements Act.™ 
The application of Section 434, with Sections 1914 and 
216, to dollar-a-year employees was considered by the 
United States Court of Appeals for the Seventh Circuit 
in Atkinson v. New Britain Mach. Co. Plaintiff, a 
highly skilled sales representative for defendant machine 
tool manufacturer on a fixed salary base plus commission 
contract, was prevailed upon by his company, over stren- 
uous objection, to accept a position as technical consultant 
at a dollar-a-year to the Army and Navy Munitions 
Board, and subsequently, to the War Production Board, 
to advise the Government on the suitable and proper tools 
necessary for the war. His company manufactured ma- 
chine tools which it sold to private war industries, with 
the Government advancing a portion of the purchase 
price to assist in financing and to safeguard the manufac- 
turer against loss. In a suit to recover commissions under 
the contract on earnings made by the company in plain- 
tiff’s exclusive territory, defendant argued inter alia that 
the contract was illegal and void because in violation of 
the conflict of interest statutes and contrary to public pol- 
icy. The majority rejected defendant’s argument, hold- 
ing that the Government in advancing part of the price 
never became the actual owner of the tools, unless in a 


11040 Ops. Att’y GEN. 168 (1942). Cf. Id. at 187. (Federal law does not 
prohibit public officer from carrying on private business activity for compensa- 
tion except when private activity touches on some Government interest and 
falls within statutes aimed at improper conflict of interests, or where specific 
statutory prohibition). 

1116] Strat. 945 (1947), 50 U.S.C. §1912 (Supp. 1950). Information from 
the Department of Commerce. 


112 154 F. 2d 895 (7th Cir. 1946). 
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highly technical sense, and that plaintiff's service to the 
Government at nominal consideration furnished no reason 
why he should not be compensated in accordance with 
the agreement. The dissenting opinion, however, repre- 
sents a vigorous excoriation of dollar-a-year policies, 
Evans, J., saying in part: 


Now just what a Dollar-A-Year Government job means is 
not entirely clear—at least to me. I shall assume that the old 
rule that one can not serve two masters who are dealing at arms’ 
length with one another, applies, unless, of course, it is shown 
that his double employment was known to and acquiesced in by 
both parties. 

I cannot believe that any rule of law would be a safe or sound 
one which would permit a Dollar-A-Year man to represent the 
Government and at the same time represent a private company 
which would pay him a commission for the sale of its goods to 
said Government. It would be against public policy to permit 
of such an arrangement. 

And it would be the same whether the goods were sold to the 

Government or to a war industry working for the Government 
for which the Government is guaranteeing purchase payments. 
It is the position the Dollar-A-Year man finds himself in, 
which provides the basis for the rule we must invoke and 
apply. . . 
No exception to the rule can be safely invoked which permits 
the plaintiff, a Dollar-A-Year man, to receive a commission from 
the manufacturer of goods where he had anything to do with the 
choice, or with recommending the make or kind of goods sold 
to the Government. His commission made it impossible for him 
to act neutrally in the matter. In fact, it bars him from acting 
at all. In fact, I can see no justification for the Dollar-A-Year 
Government employees. Nor can I see why the defendant sought 
employment for its salesman, or why the salesman accepted the 
employment, save as they expected to profit thereby. The proper 
way in my opinion was for the Government to draft its experts 
like it did its soldiers and sailors, pay them a salary, prohibit 
commission contracts on sales made to the Government.” 


The language of the dissent has been printed at some 
length here because it represents what may be said to be 
the classical argument against the employment of dollar- 
a-year and WOC personnel, closely paralleling that of the 
chairman of the Truman Committee during the war.’ 
It is a cogent argument, compelling and appealing. But 


113 Jd, at 905-906. 
114 Hearings, see note 27 supra, pt. 10, at 4029-4030, pt. 12, at 5080-5082, 5095. 
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the necessity for employing experts for temporary periods 
during an emergency exists, and apparently is finally rec- 
ognized here. A draft into Government service would 
not seem to be the solution. As pointed out by Donald 
Nelson, those who are drafted into military service are 
generally younger men without the financial obligations 
of highly paid technicians and experts. Whether the 
positions for which these men are needed can be satis- 
factorily filled by forced appointment is at least question- 
able. Most important, whether bias, improper influence, 
and corruption will be avoided would seem to depend not 
upon whether the appointees receive a regular Govern- 
ment salary, or only nominal consideration, or nothing, 
but on whether they have been carefully screened to guar- 
antee their integrity and placed so that a conflict of inter- 
ests will be avoided. If their official position is not the 
means for augmenting their private remuneration, how- 
ever derived, they should not be penalized for their serv- 


ices to the Government. In the final analysis, much must 
depend upon administrative rules and discretion in select- 
ing the proper individuals. 
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EDITORIAL NOTES 
CONSUMER PoLis as EVIDENCE IN UNFAIR TRADE CASES 


Fact-finding is a process upon which all judicial and administrative 
applications of “the law” must depend. In most litigation, this means 
determination of facts and circumstances within the knowledge of a 
relatively limited group, namely, the parties to the case and their sup- 
porting witnesses. Unfair trade cases stand apart from this ordinary 
situation in that resolving the question of fact at the core of the dis- 
pute usually requires a probe into the consuming public’s mind. The 
group from which evidence is to be derived becomes almost boundless, 
and it is the group as such, not specific members thereof, which is 
looked to. The collective attitude is desired and the means to present 
it in judicially acceptable fashion is the problem which confronts the 
attorney. The dilemma exists not because artificially created but 
stems as an inherent characteristic of the litigation. For example, one 
relying on a technical trade-mark and invoking protection of the 
Trade-Mark Act of 1946 must meet the test of infringement codified 
therein: Does the use of the alleged infringer’s mark create a likeli- 
hood that purchasers will be confused, mistaken or deceived as to the 
source of the goods bearing that mark.’ If the complainant cannot so 
rely on rights in a technical trade-mark and must fall back on a 
remedy based on a secondary meaning trade name, again involved is 
establishing that “to the consuming public” his mark has come to be 
associated as denoting a specific source of origin. In the latter event, 
if successful in showing that he is entitled to protection as owner of 
a mark which has acquired such distinctive secondary meaning, there 
is still the necessity of going forward and proving the infringement 
by proving that purchasers are likely to be confused. Whatever the 
type of dispute, the defending adversary will at all times be engaged in 
showing that the consuming public believes, thinks or acts exactly 
opposite to what his opponent claims. Yet both must work with the 
same group. 

With this need to know the present or likely future status of the 
particular consumer public mind resting at the heart of most unfair 
trade cases, the natural suggestion arises: why not employ the exist- 


160 Stat. 437, 15 U.S.C. § 1114 (1946). 
[211] 
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ing and widely used business device which purports to be able to meas- 
ure and reveal the status of public opinion, specifically, the market 
survey using “scientific” polling techniques. Tersely put, this consists 
of careful examination and analysis of a selected sample drawn from 
the consumer group whose attitudes are sought. That which is deter- 
mined as to the sample is deemed reflective of the whole, since the 
sample is designed in every way to be a true miniature of the parent 
group. Analogies may be drawn to the retailer at the market place 
who selects crates of oranges he will buy after examining one or two 
pieces he has picked from the crates, or to the grain dealer who like- 
wise grades a bin of wheat based on a handful of kernels scooped 
therefrom. 

Whether or not the results of such consumer research surveys and 
polls are admissible in evidence in the typical trade-mark case, and if 
so, are entitled to significant probative value, are the topics this note 
will explore.’ 


I 
Tue Latest Worp—THE “GLass Wax” CASE 


Most recent expression of the timeliness and controversial nature 
of this problem occurred in late September of this year when the Com- 
missioner of Patents decided the case of S. C. Johnson & Son, Inc. v. 
Gold Seal Company, a trade-mark opposition proceeding.’ Registra- 
tion, as a technical trade-mark, of the words “Glass Wax” for a glass 
cleaner and polisher was opposed by the S. C. Johnson Company. 
The latter’s principal attack, based on the allegation that the product 
in question did not actually contain wax, asserted that the term “Glass 
Wax” was descriptive or deceptively misdescriptive and hence barred 
from registration as a technical mark by Section e(2) of the 1946 
Act.* In support of this position, opposer enlisted the services of a 
pioneer in market research, Elmo Roper, and relied heavily on a con- 
sumer survey conducted by his professional research organization. 
Five thousand housewives throughout the United States were inter- 
viewed on the subject of cleaning agents in general and applicant's 


2 The type of survey or poll discussed herein is that commonly known as a 
“Gallup Poll,” composed of responses obtained from interviewed persons. To 
be distinguished is the evidence obtained by paid investigators who seek 
responses from individual members of the consuming public, but where repre- 
sentativeness of the whole group is not necessarily intended nor claimed. Also 
to be distinguished are psychological and laboratory tests which record ob- 
served behavior and reactions of purchasers to various artificial tests but 
which do not rely primarily on statements or utterances of those tested. For 
comment and reference material on these other proof-gathering methods, con- 
sult Lunsford, Ascertaining the Facts in Unfair Trade Cases, 40 TRapE-MaArK 
a hii 765 (1950). 

U.S.P.Q. 373 (1951) 
‘60 Strat. 430, 15 use '§ 1052 (1946). 
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“Glass Wax” in particular. The results of this poll inter alia indicated 
that most purchasers of applicant’s product believed it did contain 
wax. At the hearing before the Examiner of Trade-Mark Interfer- 
ences, opposer offered this survey in evidence as an exhibit, and in 
addition Mr. Roper testified as an expert witness and underwent 
cross-examination. Applicant maintained vigorous objections to ad- 
missibility throughout the proceedings and devoted much of its brief 
on appeal to presenting it directly as a major issue. But the Commis- 
sioner of Patents refused to pass on the narrow question of admis- 
sibility, deeming it unnecessary to the decision, and seemingly pla- 
cated applicant by denying to the survey evidence any probative value 
whatever.” 

As the latest word, this decision deals a heavy blow to the judicia: 
use of consumer surveys, at least from the standpoint of probative 
value. However, as to the preliminary issue of admissibility, the re- 
sult reached is unfortunate in its failure to squarely decide one way 
or the other. The case presented in rare fashion the opportunity to 
place in the reported decisions a full and clear-cut ruling with appro- 
priate discussion by an appellate tribunal on this problem of admis- 
sibility. 

But before viewing more closely these features of the Glass Wax 
case, it will be helpful for the reader to become better acquainted with 
the composition of consumer surveys and to learn what reception they 
have received when offered in unfair-trade disputes of the past. 


II 
SuRVEY AND PoLLING METHODOLOGY 


A detailed presentation of the techniques used in the preparation 
and conduct of a consumer questionnaire poll is obviously beyond the 
scope of this note. However, a general outline of the various steps the 
surveyor must take and the considerations that come into play in 
applying known statistical sampling methods in the measurement of 
public opinion is needed to fully evaluate the results which are in- 
tended as evidence in a judicial proceeding.® 


5S. C. Johnson & Son, Inc. v. Gold Seal Company, supra note 3. Despite this 
complete rejection of the Roper poll, applicant lost on the merits, the Examiner 
being upheld in denying the term’s registrability as a technical trade-mark. 

® Interested readers are referred to the following publications for detailed 
studies on survey and poll methodology: Parren, Surveys, Potts AND 
Samptes (1950); MEIER AND SAUNDERS, THE PoLts AND Pusiic OPINION 
(1949); Gattup, A Guipe to Pustic Opinion Ports (1948); CanrRIL, 
Gavucinc Pusiic Opinion (1947); BLANKENSHIP, CONSUMER AND OPINION 
RESEARCH (1934). In addition to the extensive bibliographies included in most 
of these works, there is available the exhaustive reference guide of SMuitTH, 
(ise) AND CasEy, PROPAGANDA, COMMUNICATION AND Pusiic OPINION 
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viewer, in reading the questions from the questionnaire form, must 
avoid unduly emphasizing important words lest the listening respond- 
ent be influenced in the reply he gives. He must be sure to record all 
the answers but he must do only recording and not interpretation of 
the responses. Control over interviewer bias (and the occasional out- 
right dishonesty of some field workers) is sought primarily through 
rigid training and is bolstered by checking their reports either by mail 
re-interviews of their quota or by correlation of their returns with 
those of other interviewers. As a practical matter, absolute confidence 
in the qualifications and integrity of the field workers is needed, for 
these check measures cannot be made on a large scale and will not 
reveal subtle unintentional defects in interviewing. 

Completion of the canvass means that the major part of the survey 
process has been carried out. Procedures remaining to finalize the job 
consist of the details of gathering together, summarizing and tabulat- 
ing the mass of responses obtained, culminating in a report setting 
forth the results. When the filled-in questionnaires are returned by 
all field workers, they are edited to discard obviously incorrect, incon- 
sistent or otherwise meaningless responses. The edited forms then 
run the gamut of a breakdown process, beginning with the classifica- 
tion of answers so that proper summaries are possible. Skilled per- 
sonnel must do this, because it does not involve mere allocation of 
similar replies to similar pigeonholes but includes interpretation of re- 
plies, as would be necessary with open-response questions to which 
widely varying answers may have been recorded, and as is often re- 
quired with respect to the “don’t know” replies. Hand or machine 
tabulation follows, and after routine checking thereof, a general over- 
all examination of the total data is made preparatory to its reduction 
to tables or charts. Data which has been collected but which is now 
found unnecessary or irrelevant to the survey’s original purpose is dis- 
carded. Reliability and validity checks are made to the extent pos- 
sible." Pure mathematics then takes over to bring forth the finished 
product in the form of the tables or charts which usually express the 
collected data in terms of percentages. By the normal commercial sur- 
vey practice, the completed survey tables are embodied in a report 
prepared by the research organization and presented to the client. 
This is designed to present in easily readable fashion the entire story 
of the work achieved. It will embrace statements of the objectives 


11 Reliability and validity of a poll are to be distinguished. Reliability refers 
to the soundness of the instruments used to collect the data. Validity refers 
to the accuracy of the results achieved in relation to the purpose of the poll. 
See BLANKENSHIP, op. cit. supra note 6, Chapter 14 
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initially sought, how they were approached in survey procedures, the 
methods used in conducting the polling and the researcher’s evaluation 
of the data as reflected in the finished tables. His conclusions and the 
reasons therefore will be accompanied by recommendations. 

The results of a consumer questionnaire poll conducted substan- 
tially in the manner above outlined is the nature of the evidence 
sought to be introduced in the type of controversy under discussion. 


III 


THE QUESTION OF ADMISSIBILITY 


The attorney in an unfair trade proceeding who plans to utilize 
results of such a poll as evidence of consumer thinking will naturally 
fortify himself with precedents to counter anticipated objections re- 
garding admissibility. Disappointment will be the chief outcome of 
any search begun with the assumption or hope that a clear-cut “rule” 
supporting his position exists. Consolation will be found, however, 
in discovering that his opponent is not in a more favorable position. 
For there are relatively few reported decisions which deal with the 
competency of this character of evidence and these are too few and 
inadequate in coverage to establish anything that resembles a “weight 
of authority” on admissibility. Especially is this true with respect to 
“scientific” type polls, our chief concern, and this, undoubtedly is due 
primarily to the comparative newness of the sampling technique as 
an instrument to measure public opinion.” Or, as happened in John 
B. Stetson Company v. Stephen L. Stetson Company,” the question 
of admissibility may not merit discussion in the published opinion 
since the survey proponent, though having been denied admissibility, 
finds no cause to seriously contest the ruling, the trial court on the 
basis of other evidence adduced having reached the same conclusions 
of fact the survey was intended to prove. Similarly, the issue of ad- 
missibility has escaped judicial decision in cases where both sides in- 


12 Polling of public opinion by combining the questionnaire method with 
sampling and statistical formulae dates but from the early 1930’s. An outline 
of the history of polling from the first newspaper straw-votes to modern 
“scientific” polling is contained in CHitps, AN INTRODUCTION To PUBLIC 
Oprnion 49-60 (1940). 

1314 F, Supp. 74 (S.D.N.Y. 1936), aff'd as modified 85 F.2d 586 (2d Cir. 
1936). 

14 BorpEN, DETERMINATION OF CONFUSION IN TRADE-MARK Conrtict CAsEs 
31 (1937). In this study, Professor Borden of the Harvard University Graduate 
School of Business Administration tells the behind-the-scenes story of the un- 
successful attempt in the Stetson case to introduce results of a combination 
psychological test and questionnaire type survey he conducted for the plaintiff. 
In the decade that has since elapsed, no other single published work has so com- 
prehensively covered the subject of market surveys and their use in court. 
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troduce survey or poll evidence, each relinquishing objection to pre- 
vent challenge of his own.” 

In any event, decisions that are available serve to confirm that 
which our searching attorney already must suspect that there is really 
only one substantial objection to admission which must be faced and 
overcome. But it is perhaps the most formidable in the evidence rule 
book, the hearsay rule. Whether his opponent cites specifically the 
unavailability of those who make up the poll sample, or the unsworn 
nature of their responses, or their anonymity in general, with the con- 
sequent lack of opportunity to cross-examine, the essence of the objec- 
tion is that the survey consists of pure hearsay statements and is hence 
incompetent as evidence. An early instance of this application of the 
hearsay rule to survey evidence in an unfair trade case occurred in 
Elgin National Watch Co. v. Elgin Clock Co., where plaintiff, in 
order to show that the word “Elgin” as applied to timepieces meant 
to retail jewelers the product of a particular firm, sought to introduce 
an affidavit stating the opinion of an expert witness which was based 
on a questionnaire survey he had conducted.” Though expressing his 
recognition of the practical difficulties facing plaintiff in proving what 
his nationally-used trade name denotes to the trade and to the public, 
the district judge excluded the affidavit by pointing out that the rule 
against hearsay evidence had no exception as to expert witnesses. 
Realizing the affidavit was not based on the affiant’s personal knowl- 
edge or on admitted facts but solely on the unverified statments of 
opinions of persons not called as witnesses, the court felt bound to 
agree with defendant that it was not competent. The opinion is unique 
in that it is apparently the only reported decision which deals exclu- 
sively with admissibility of a form of poll evidence in an unfair trade 
litigation background. 

Six years later, in the celebrated case of Du Pont Cellophane Co. v. 
Waxed Products Co.," consumer surveys were relied on by both 
sides, plaintiff offering a mail questionnaire study to show the public 


15 In such situations, the contest is confined to the question of probative value. 
Quaker Oats Co. v. General Mills, Inc., 134 F.2d 429 (7th Cir. 1943) ; Du Pont 
Cellophane Co. v. Waxed Products Co., 6 F. Supp. 859 (E.D.N.Y. 1934), 
modified in 85 F.2d 75 (2d Cir. 1936) ; Pro-Phy-Lac-Tic Brush Co. v. Hudson 
Products, Inc., 82 U.S.P.Q. 371 (1949); Oneida, Ltd. v. National Silver Co., 
25 N.Y.S. 2d 271 (1940). 

16 26 F.2d 376 (Del. 1928). This was an instance of the questionnaire data 
being collected by mail. Allegedly sent to representative retail jewelers through- 
out the United States, 2,000 questionnaires, those returned, were attached as 
exhibits to the affidavit submitted. It should be noted that the canvass was 
made of retailers, not ultimate users; that in 1928 sampling methods were in 
their earliest stage of development; and that aside from what appeared in the 
affidavit there were apparently no means available to determine the survey 
methodology used. 

17 Supra note 15. 
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regarded the word “Cellophane” strictly as a trade-mark, the defend- 
ant countering with the results of a personal interview poll to show 
the word was understood by consumers merely in a generic sense as 
indicative of a cellulose material or product. With both litigants thus 
using surveys, the question of admissibility as such did not arise, but 
there is reason to believe that had objection been made the evidence 
would have been excluded as hearsay, for the opinion reveals that the 
trial court was taken by the fact that in both surveys none of the per- 
sons interviewed were available for cross-examination.”* 

In the Stetson case,” decided in 1936, the plaintiff sought to cap 
the many instances of actual confusion it could prove by offering in 
addition the results of a hat-buyers survey together with the opinion 
testimony of its conductor in the capacity of an expert witness. Much 
of this survey consisted of the results of psychological tests of the 
association and recall variety; however, it did include a question- 
naire portion which called for answers indicating the actual attitudes 
and beliefs of those interviewed with respect to hat-buying habits, and 
unquestionably the principles of “scientific” polling and sampling 
techniques, as then known, were employed in collecting the data. But 
the court permitted neither the survey results nor the opinion of the 
expert witness, Professor Borden. As revealed from a transcript of 
the trial court proceedings, Judge Woolsey could see no escape from 
the traditional requirements of our judicial system calling for sworn 
testimony from persons subject to the test of cross-examination. These 
being lacking as to those questioned in the plaintiff’s poll, he con- 
demned the evidence as in effect solidified hearsay.” 

The same court was again faced with the problem when it tried 
Radio Corporation of America v. Decca Records, Inc.,” in which the 
producers of Victor Red Seal records were held unable to assert pro- 
tectable rights in the red center disc label used on phonograph rec- 
ords, either as a technical trade-mark or on the basis of its admittedly 
acquired secondary meaning. Judge Woolsey had not, in the seven 
years intervening since his decision in the Stetson case, suffered any 
change of mind as to survey evidence, and once more held it incom- 
petent, for the same reason, that in his view it was necessarily hearsay 


18 Td. at 877. 
18 Supra note 13. 


20 BorvEN, op. cit. supra note 14, at 30-31. Other portions of Judge Woolsey’s 
comments appearing in Professor Borden’s study show that the latter’s opinion 
as an expert witness was excluded because it was felt that his testimony would 
necessarily be founded on the same hearsay statements which rendered the 
survey objectionable. 


151 F. Supp. 493 (S.D.N.Y. 1943). 
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in nature with no opportunity for cross-examination.” Indicating that 
he had been furnished with a copy of a book on modern survey 
theories and methods, written in part by one of the best known men 
in the polling field,** and that for some time he had been himself try- 
ing to devise a way to satisfactorily deal with such questions of proof 
on secondary meaning, this experienced jurist nevertheless felt the 
objection stated to be firmly imbedded in the problem and insuper- 
able. A like conclusion, reached by an Examiner of Trade-Mark 
Interferences in a trade-mark opposition proceeding, was sustained by 
the Assistant Commissioner of Patents in 1942. 

Turning the coin, we find that other courts have not found such 
objections insurmountable. Evidence in the form of marketing sur- 
veys has been heard in a number of cases. Unfortunately, many of 
these avoid the narrow issue of admissibility and are concerned rather 
with the weight to be accorded such proof.” But varying explanations 
given for allowing admission of a survey are available. One extreme 
is represented by a federal district court which, upon objection inter- 
posed to admission of a survey on the ground that no authority ex- 
isted therefor, replied, in overruling the objection, that it would make 
some new law.” A more considered basis for allowing survey evi- 
dence was undertaken very recently by a trial court in Sunbeam Cor- 
poration v. Sunbeam Lighting Company.” Recognizing that the 
ultimate determination to be made was whether the marks of the 
litigants were so similar as to be likely to confuse, the court felt there 
were two ways of doing that: by a physical comparison of the two 
marks without support of any extrinsic evidence, or by proving that 
persons were actually confused. But the court then noted that while 
proof of actual confusion was not necessary, the range of proof allow- 


22 Ibid, Record on Appeal for Plaintiff-Appellant, Vol. I, 411-418. Judge 
Woolsey found an added defect in that the survey was made after plaintiff in- 
stituted his suit. He did not feel that the allowance of survey evidence in the 
Du Pont Cellophane case, supra note 15, and the failure by the reviewing court 
in.that case to pass on admissibility (though it had discussed the weight of 
the surveys) required him to come to a contrary conclusion. 

23 GALLUP AND Rag, THE PuLtsE oF Democracy (1940). 

24 Proctor & Gamble Co. v. Sweet Laboratories, Inc., 53 U.S.P.Q. 67 (1942), 
aff'd 30 C.C.P.A. (Patents) 1294, 137 F.2d 365, 58 U.S.P.Q. 611 (1943). 
At page 68, the Assistant Commissioner stated: “In an effort to prove the 
likelihood of such confusion opposer took the testimony of a so-called market 
research investigator to the effect that she had interviewed some sixty house- 
wives in Cleveland, about half of whom indicated their assumption that ap- 
plicant’s product was made by opposer. The Examiner of Interferences refused 
to consider this testimony, on the ground that it was ‘in the nature of mere 
hearsay’, and hence incompetent. Opposer complains of this ruling, but it is 
my opinion that the examiner was clearly right.” 

25 Cases cited note 15 supra. 

rh a of Record, at 69, in Quaker Oats Co. v. General Mills, supra 
note 15. 

27 83 F. Supp. 429 (S.D. Cal. 1949). 
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able to show actual confusion was so wide on the whole that it was 
but an insignificant step further to permit testimony of persons who 
have gone out and made direct inquiries to get consumer reaction. It 
was the court’s feeling that great liberality should be the rule where 
the matters to be proven were of this nature, and that emphasis was 
more appropriately directed to consideration of whether or not the 
particular survey evidence is to be accorded any weight rather than 
to concluding the matter with an outright denial of admissibility.* In 
another recent case,” a federal district judge in Pennsylvania ad- 
mitted, over defendant’s objection, the expert testimony of a market 
researcher as to tests made relative to confusion of can labels, as well 
as the testimony of interviewers who had collected responses from 
consumers. This court gave full consideration to the contra view of 
Judge Woolsey in the R. C. A. case but justified the admission of the 
survey evidence on the broad tenet that the trier of facts should have 
the benefit of any reasonable medium presented by which it could 
better its position in deciding whether confusion was likely to exist 
(in that case, as between can labels of similar color schemes) .* 
Thus, late in 1951, in this setting dominated by vagueness and con- 
flict, the issue of admissibility again prominently appeared in the con- 
test over the registration of “Guiass Wax” as a technical trade- 
mark.** Though valuable in its comments concerning probative value, 
the decision of the Commissioner of Patents in this case is totally 
negative on the point of admissibility, and if anything, serves to stir 
up the prevailing uncertainty. Refusing to find any necessity for rul- 
ing on the question, because it was not felt the Examiner below had 
based his conclusions on Mr. Roper’s poll, and “in view of the nature 
of the poll itself”, the Commissioner’s opinion deals with the poll only 
long enough to reject it in toto as probatively valueless.” The net 


28 Transcript of Record, at 112-122, in Sunbeam Corporation v. Sunbeam 
Lighting Co., ibid. The record reveals that the survey was composed of a 
sample of 1,500 personally-interviewed respondents. Proponents of the survey 
illustrated wise trial practice in having available for cross-examination all of 
the interviewers and a sprinkling of the 1,500-sample. Such frank willingness 
to subject its poll to scrutiny may account in part for the court’s final con- 
clusion in favor of admissibility. 

28 Campbell Soup Co. v. Armour Co., 81 F. Supp. 114 (E.D. Pa. 1948). 

80 See MEIER AND SAUNDERS, op. cit. supra note 6, at 99-100. 

81S. C. Johnson & Son, Inc. v. Gold Seal Company, supra note 3. 

82S. C. Johnson & Son, Inc. v. Gold Seal Company, supra note 3. The Com- 
missioner’s opinion makes this observation: “The problem here presented is 
whether, when the mark ‘Grass Wax’ is seen applied to a cleaning and 
polishing composition for glass a person would think that the product contained 
wax, and we believe that this would be the ordinary inference made, con- 
sidering the words used, the nature of the product and its uses, and the other 
products sold in the same places and used for similar purposes.” Id. at 378. On 
that precise point, though admittedly for another reason, the Examiner below 
found support in the Roper poll. See 40 Trape-Mark Rep. 347, 356 (1950). 

7 
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consequence is that in the future both proponents and opposers of sur- 
vey evidence may profitably cite this case in arguing the issue of ad- 
missibility. For the Examiner of Trade-Mark Interferences, while 
never specifically ruling as to the allowability of the poll, unquestion- 
ably did permit it and did consider it in his deliberation. Its alleged 
hearsay nature, repeatedly voiced by the applicant in efforts to strike 
the survey, was not discussed by the Examiner. But the tenor of his 
several references to the Roper poll makes it quite clear he accorded 
to it evidential competency, however meager in probative worth.* 
The Commissioner of Patents neither agreed nor disagreed. The lat- 
ter’s dismissal of the poll as weightless may have satisfied the object- 
ing applicant in this particular controversy, but for disputants to come 
it may create puzzlement. In 1942 a Patent Office decision gave em- 
phatic support to the advocates of the hearsay objection on the subject 
of consumer polls. In its Glass Wax holding nine years later, that 
same office declines to say whether it still takes that view. Survey evi- 
dence came in, was ushered out, the door left swinging behind it, 
neither closed nor open very wide. 

Are the results of modern questionnaire consumer polls, when used 
in unfair trade cases, validly subject to ban under the hearsay rule? 
It is beyond dispute that whether you have the head of the research 
firm or his interviewers testifying, they must in effect state that a 
given number of persons were asked a specified list of questions and 
that they responded by saying so-and-so. Those replies were given 
out of court, by persons not under oath and who are not available for 
cross-examination (frequently being completely anonymous). But 
whether the traditional safeguards restricting judicial proof ought to 
be rigidly applicable to such evidence is arguable. The unusual nature 
of the facts to be found require an indication of the status of public 
opinion. This may involve consumers of a product nationally dis- 
tributed or it may merely involve a much more localized consumer 
body. In either circumstance, it is impossible to procure the sworn 
testimony of all or an appreciable portion of such interested consumers 
on which to base a generalization as to the presence or absence of con- 
fusion, or the likelihood thereof. 

Adopting the classic approach to the hearsay rule, one may ask: 
“What is intended to be proven by this offer of a survey composed of 


Nevertheless, the survey was deemed sufficiently divorced from the Examiner’s 
findings on the merits of the application to warrant the Commissioner’s avoid- 
ance of the admissibility question and justify disposal of the survey on grounds 
of no probative value. 

8840 TrapE-MarkK Rep. 347 (1950) records the full text of the Examiner’s 
opinion. 

%4 Proctor & Gamble Co. v. Sweets Laboratories, Inc., supra note 24. 
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the utterances of a selected group of the consuming public? Is the 
survey offered to prove the truth of the matters asserted by such per- 
sons?” Not at all, proponents of admissibility urge. In their view, it 
is the fact that the interviewees made the responses they did, not 
whether what they said was true or false, which is the import of the 
utterances. In other words, the survey, its proponents claim, is not 
intended to prove what the samples said, but rather to prove that cer- 
tain statements were made by a certain number of people.” It is, after 
all, the state of mind of the consumers which is the fact to be found, 
the argument runs. The late Edward S. Rogers, leading trade-mark 
practitioner of his day, concurred in this position holding survey and 
poll evidence not objectionable under the hearsay rule. After com- 
menting on the difficulties of proof lawyers in his field must face and 
the harsh restrictions of the methods presently in use, he states: 


But there ought to be a better way of getting at it. Suppose it 
is desired to find out whether a certain name or phrase has an 
association with the plaintiff's goods in the public mind. It is 
obviously impossible to call enough individual witnesses to prove 
the fact. I cannot see any reason why an honestly conducted sur- 
vey under the supervision of the court might not be employed to 
show it. It is, after all, a simple problem of experimental psy- 
chology. The laboratories have developed a technique. The re- 
sults are accepted by scholars and businessmen and why they 
should not be accepted by the courts, I am quite unable to per- 
ceive. People’s responses to laboratory tests or what they say to 
the person making a survey ought to be admissible. It is not in- 
troduced to prove that what they say is true, but only as indicat- 
ing the state of mind of enough people to make generalization 
safe. 

So also the question of deceptive resemblance is a fact sus- 
ceptible of proof by laboratory methods or by impartial surveys. 
Neither is this, I submit, hearsay. What a man says or how he 
acts is always competent where the question to be determined is 
what is his state of mind.® 


On closer scrutiny, it is difficult to tell whether these pro-admis- 
sibility arguments are founded on the well-known exception to the 
hearsay rule which permits extra-judicial statements of a person’s 
own mental or physical condition,” or stem from the theory that the 


35 Brief for Appellee-Opposer, at 79, in S. C. Johnson & Son. Inc. v. Gold 
Seal Company, supra note 3; MEIER AND SAUNDERS, op. cit. supra note 6, at 
00; 6 WicMmore, Evipence § 1766 (3rd ed. 1940). 

36 Rogers, New Directions in the Law of Unfair Competition, 74 N.Y.L. 
Rev. 317, 329 (1940). Mr. Rogers draws an analogy to cases where sanity 
is in issue and evidence of conduct is held admissible: “For example, any- 
body can testify that a certain individual insists that he is Napoleon, and the 
testimony is competent, not to show that he is Napoleon, but that he is crazy.” 
Id. at 330. 

87 6 WicMoRrE, op. cit. supra note 35, §§ 1714-1740. 





224 THE GEORGE WASHINGTON LAW REVIEW 


hearsay rule is not applicable in the first place since the utterances 
are offered circumstantially and not testimonially.°° There is much 
more to be said on behalf of the latter than the former. The exception 
has come to be limited to rather distinct types of declarations® and 
concerns expressions of the declarant’s present mental or physical 
condition. Typical poll questions would embrace the past conduct 
and mental attitudes of those interviewed as well as their behavior 
and thoughts at the time they actually spoke to the survey field work- 
er. The sounder position lies in asserting the inapplicability of the 
rule against hearsay. When the questionnee replies to the interviewer 
that Product “X” is made by Company “Y”’, his utterance is not 
offered to prove the truth of that assertion, but only to show he so 
said and believed. Whether or not it is in fact true that Company 
“Y” makes Product “X” is not sought to be proven through such 
extra-judicial utterance; its purpose rather is to show whether or 
not the person making the utterance, by so doing, indicated he thought 
or was likely to think that product originated with that company, i.c., 
its purpose is not testimonial, but circumstantial. In such situations, 
the hearsay rule does not apply. 

A 1951 decision in the related field of federal food and drug law 
regulation gives this view of the hearsay objection its strongest con- 
currence to date. In United States v. 88 Cases,® the court, after de- 
termining that reactions of ordinary purchasers were to be looked to 
in construing “adulteration” as defined in Section 342(b)(4) of the 
Federal Food, Drug and Cosmetic Act,* flatly denied the validity of 
the hearsay objection as to consumer questionnaire surveys offered by 
the Government. The court found these surveys entirely competent 
for the purpose of showing the attitudes of users toward the allegedly 
adulterated product, regardless of the actual composition of the prod- 
uct. Attacks on the polls, it was concluded, must be directed to pro- 
bative value.” Its directly-in-point discussion of the hearsay rule and 
consumer surveys stamps this case as an important precedent for sur- 
vey proponents, 

Finally, aside from the application of the rule to the utterances as 
such, and with particular reference to the survey evidence as amassed 
for presentation in court, there appear to exist the two basic grounds 
on which exceptions to the hearsay rule have grown, namely, a special 
necessity for using the particular group of statements and a set of cir- 
cumstances sufficiently reducing the danger of untrustworthiness ordi- 


38 Td. § 1766. 

89 Td. § 1725. 

40 187 F.2d 967 (3d Cir. 1951). 

4152 Srat. 1046-47 (1938), 21 U.S.C. § 342 (b) (4) (1946). 
42 Supra note 40, at 971. 
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narily found in hearsay statements.“* The necessity in unfair trade 


cases for a form of evidence to show the consumer mind and the ab- 
sence of satisfactory evidence under present limitations is acknowl- 
edged by all concerned. Circumstances minimizing the risk of un- 
trustworthiness rest in the procedures with which a consumer poll is 
conducted and in the integrity of those responsible for it. As to these, 
the researcher and his interviewers may be tested on cross-examina- 
tion. 


IV 
THE QUESTION OF PROBATIVE VALUE 


Once ruled competent evidence, the survey becomes subject to the 
entirely distinct but equally searching inquiry: is it entitled to sig- 
nificant weight? In the first instance, from plaintiff’s point of view, 
this is largely governed by the type of protectable right he asserts. 
For example, the degree of proof required constitutes a basic differ- 
ence between protection of a fanciful trade-mark and one founded on 
secondary meaning of a term in common use.“ Establishing such sec- 
ondary meaning is perhaps the most difficult burden of proof to meet, 
but once met, the proof of infringement may be correspondingly easier 
in that successful collection of evidence to show secondary meaning 
will invariably provide evidential sources needed to prove deception 
or confusion. The owner of the fanciful or technical trade-mark, on 
the other hand, need not devote his evidence effort in establishing the 
basis for protection but may concentrate practically all of his proof 
on the showing of infringement. Consequently, if used for the pur- 
pose of establishing that a given trade name is mentally associated by 
the great bulk of consumers as pointing to manufacture by plaintiff, 
i.€., acquisition of secondary meaning, the survey evidence has high 
possibilities in its purport of having “quick frozen” that mental asso- 
ciation. In like manner, when dealing with the infringement, if the 
survey is offered to show existence of actual confusion among per- 
tinent consumers as a group, its potential value is equally as great, 
since it professes to establish more than the trier of facts need find, 
his standard being merely the likelihood of confusion.* Used neg- 
atively, as where defendant seeks to refute the claim that plaintiff's 
mark has acquired secondary meaning status or to show that decep- 
tion or confusion actually does not exist among consumers, the sur- 


485 WicMorE, op. cit. supra note 35, § 1420; see MorcAn, ComMon SENSE 
AND Common Law 130 et seq. (1947). 

44 See Hanover Star Milling Co. v. Allen & Wheeler Co., 208 Fed. 513, 518 
oIeK 1913), aff'd, Hanover Star Milling Co. v. Metcalf, 240 U.S. 403 

“2 Nias, UnFAIR CoMPETITION & TrapE-Marks § 335 (4th ed. 1947). 
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vey results may have the greatest possibilities of all. Suppose the 
plaintiff produces a number of witnesses who testify to actual con- 
fusion of the marks in dispute. For the defendant to produce other in- 
dividual witnesses to testify to the contrary is frequently futile. More 
likely than not, he will be told that his proof of the negative cannot 
subtract from the force of plaintiff’s affirmative evidence.“* But the 
situation radically changes where defendant offers proof of that neg- 
ative fact in the form of survey evidence which is represented to be 
a snapshot of the entire body of consumers and which reflects that no 
confusion exists. Consider the trial court’s dilemma if the defendant 
should present to him poll results recording that 65% of a consumer 
group (estimated to consist of a million persons) were not confused 
by the similarity in marks, and plaintiff has shown that 200 persons 
actually were confused. Concededly, the court may nevertheless ulti- 
mately find the likelihood of confusion, but only if defendant’s potent 
thrust at plaintiff’s case is evaded in some way. 

In the past, however, such perplexities have not generally arisen in 
courts confronted with those unfair trade cases where surveys have 
been admitted. These decisions disclose that on the whole little or no 
probative value has been accorded such evidence. Most of these courts 
were unable to accept the results of the surveys on their face value 
either because they discerned shortcomings in consumer poll meth- 
odology as a general matter, or because they found serious fault in 
the specific survey employed in the case before them. 

One criticism applicable to all consumer questionnaire polls is their 
inability to reflect public opinion under actual market conditions.” A 
door-to-door personal interview cannot reproduce the situation sur- 
rounding the consumer when he makes his purchase, and this is 
obviously the critical time when his attitude or opinion is important. 
This disadvantage necessarily detracts from probative value. It is best 
expressed in the language used by an appellate judge, now a member 
of the United States Supreme Court: 


When met in the market place, the products of the parties left 
no room for doubt as to their source or their nature. There was 
no confusion there. That is the place that counts. Purchases of 
merchandise are not made in a vacuum with Professor Quiz in 
charge.“ 


The defect appears to be incurable. Preserving representativeness, 
the key to a scientifically conducted consumer poll, requires that the 


46 As in Life Savers Corporation v. The Curtis Candy Company, 87 F. Supp. 
16, 17 (N.D. Ill. 1949). 


47 Pro-Phy-Lac-Tic Brush Co. v. Hudson Products, Inc., supra note 15. 
48 Minton, J., in Quaker Oats Co. v. General Mills, Inc., supra note 15, at 433. 
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interviewers interrogate a given number of persons conforming to 
carefully selected multiple-component classifications.“ These field 
workers experience considerable difficulty under present methods in 
locating individuals meeting the necessary classification requirements. 
They must take them where they can find them, whether it be at 
home, on the street or in the business office. To achieve rigid control 
of the sample so that cross-sectionalism is maintained and at the same 
time to obtain the responses “in the market place” is clearly impos- 
sible. Yet, assuming a survey withstands all other challenge, it does 
not necessarily follow from this inability to simulate the market, in 
itself, that the evidence is entitled to little or no weight. If used to 
substantiate a claim of confusing similarity, and the questionnaire re- 
sponses heavily favor the plaintiff’s contention, a strong indication of 
the likelihood of confusion has been presented. Those questioned may 
not have been in the market place when they spoke; nevertheless, they 
were consumers—consumers concerned with the products involved in 
the dispute.” 

It is not uncommon for both litigants to introduce survey evi- 
dence.’ When this happens and the surveys report conflicting results, 
the evidential value of either survey is placed in grave doubt. Under 
such circumstances, a finding that both are inconclusive and to be dis- 
regarded is a natural consequence, though the court may not spe- 
cifically state such to be the reason for discard.’ Complete rejection 
of both has not always occurred. The survey of one side may be sub- 
ject to such severe criticism as to make the opponent’s “look good” 
by contrast. A striking illustration of this appears in Du Pont Cel- 
lophane Co. v. Waxed Products Co. The contested factual issue was 
whether the word “Cellophane” was regarded by the public as plain- 
tiff’s trade-mark or whether to them it had become generically de- 
scriptive of a cellulose material. Plaintiff offered a mail survey in the 
form of letters sent to 17,000 magazine subscribers who were asked to 
select from a list of words those they believed were trade-marks, “Cel- 
lophane” being included. The letters professed to be directed to “our 
most intelligent magazine readers” and offered prizes for prompt re- 
plies. Holding such proof to be of no weight, the Circuit Court of 
Appeals for the Second Circuit expressed disfavor of the flattery and 
inducement included in the mail questionnaire letters, fearing “they 


#9 See discussion on personal interviewing, supra page 213. 

50“These persons [housewives interviewed] though not customers of a 
store, were members of the public and may be regarded as potential purchasers.” 
Oneida, Ltd. v. National Silver Co., supra note 15, at 286. 

51 Cases cited note 15, supra. 

52 Pro-Phy-Lac-Tic Brush Co. v. Hudson Products, Inc.; Oneida, Ltd. v. 
National Silver Co., both supra note 15. 

5885 F.2d 75 (2d ‘Cir. 1936). 
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might well have stimulated a search for a registered trade-mark that 
theretofore had been unknown.” Contrasted to this was the personal 
interview poll offered by defendant, supported by the testimony of 
both field workers and the research chief, in which questions directly 
relating to the word “Cellophane” were the basis of the interrogations. 
The results of the latter were cited by the court when it held the dis- 
puted word had become generic in primary significance.” 

The Du Pont case illustration serves to point up another consid- 
eration fundamental in determining the probative value of a consumer 
poll namely the adequacy and reliability of methodology employed. 
There the plaintiff’s survey was marred by its exaggerated attempt to 
obtain cooperation and prompt returns, but at the sacrifice of impar- 
tial responses. Weight has been denied a survey because the court 
recognized the wholly unsatisfactory nature of the sample used.” It 
needs to be repeated at this point that a survey is justifiably entitled to 
weight only when the deciding tribunal is convinced that it reliably 
and accurately measures the opinion, knowledge or attitudes of the 
universe investigated. As indicated earlier in this note, bias may seep 
in at any stage of the poll process and materially discolor the ultimate 
tabulations. 

A telling and up-to-date practical demonstration of this is found in 
the decision of the Commissioner of Patents in the Glass Wax case.” 
A strongly worded statement in the opinion condemns Mr. Roper’s 
poll questions as utterly biased. Such finding was directly responsible 
for denying to it any probative value. Whether or not those purchas- 
ing applicant’s glass cleaner believed it contained wax was the major 
purpose for opposer’s utilization of the survey. The fatal defect, ac- 
cording to the Commissioner, was the questionnaire’s redundant use 
of the word “wax”, resulting in a too thorough priming of those inter- 
viewed. Cited as an example of “built-in bias” is a question in which 
the word “wax” appears six times. In view of the nature of the 
issues and the type of product involved in the dispute, it is difficult to 
see how an adequate questionnaire could avoid repetition of that word 
without becoming hopelessly complicated from the questionnee’s view- 


54 Td. at 80. A failing of the mail method of collecting data is demonstrated 
by the defendant’s survey in the Du Pont case. Of the 17,000 subscribers solicited, 
only 4,000 replied. A 10-20% range of returns is the normal expectancy. 
PARTEN, op. cit. supra note 6, at 95. 

55 Supra note 53, at 80. 

56 Oneida, Ltd. v. National Silver Co., supra note 15, at 286; cf. Lerner 
Stores Corp. v. Lerner, 162 F.2d 160, 162 (9th Cir. 1947). 

57S. C. Johnson & Son, Inc. v. Gold Seal Company, supra note 3. 

58 [bid. at 379. The question, of the multiple-choice type, read: “As a guess, 
how much wax would you say there was in glass wax—would you guess it 
was made entirely of wax, that it contained a good deal of wax, only a little wax 
or no wax at all?” 
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point. That is the point, perhaps; intrinsic particulars of the subject 
matter may doom survey evidence from the start. Although the con- 
clusions of the Commissioner of Patents substantially agreed with the 
results of the Roper poll in this case, its most valuable precedent value 
lies in the severity of the warning it contains. Consumer poll meth- 
odology in general was not the target of rebuke, only that of the par- 
ticular survey offered, This was a consumer poll conducted on a 
national scale by one of the leading professional market researchers 
of our time whose methodology without doubt embodied the most 
modern polling principles and standards. Its total failure to be re- 
garded probatively significant because of alleged inherently biased 
questions must raise serious doubts in those who may in the future 
contemplate the use of this seemingly ideal means of proving their 
unfair trade case. 

A litigant opposing a survey has the right to inquire into meth- 
odology to bring out existing defects, such as biased make up, inade- 
quacy of sample, improper interviewing, etc. The offeror of the sur- 
vey has the task of defending the integrity of the poll in all these re- 
spects. For this purpose the individual in charge of the survey as well 
as a reasonable number of interviewers (or all, where feasible) should 
be prepared to testify and uphold the honesty and over-all fairness of 
the methods used.” Proponents of survey evidence must accept the 
fact that the “art” or “science” of polling public and attitudes as 
known today is still in its infancy. Pollsters themselves are the first 
to acknowledge this.” Harshest critics of the claims made by advo- 
cates of polling point out the elusiveness of the terms “public” and 
“public opinion” when attempts are made at definition.” In all fair- 
ness, it should be stated that criticism on this theoretical level is prom- 
inent chiefly with respect to the efficacy of the polls in measuring 
political public opinion, as in pre-election forecasting. It is in this 
field that the pollsters admit there is the lowest accuracy expectancy 
(in view of the attempt to predict based on respondents’ statements of 
anticipated future conduct); yet it is in this field that polling has 
achieved the greatest success and acceptance.” To a large extent this 
is because pre-election polling has the advantage of a sure test of 


59 See Martin, The Defense of Trade-Mark and Unfair Competition Cases, 
41 Trape-Mark Rep. 99, at 117-118 (1951) ; United States v. 88 Cases, supra 
note 40, at 971. 

60 PaRTEN, op. cit. supra note 6, at ix, preface. 

61 Rocers, THE Poitsters 11 (1949). See also Chapters 3 and 6 thereof. 

62 Notwithstanding the general impressions created by the setbacks occurring 
at the time of the 1948 Presidential election and in 1936 with the Literary 
Digest poll. The notoriety of these failures unduly obscures the remarkable 
over-all prediction record achieved by pre-election pollsters since 1935. METER 
AND SAUNDERS, Op. cit. supra note 6, at 177. 
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accuracy which is not usually available as to consumer-attitude poll- 
ing, i.e., the actual election returns. 

In the final analysis, whether or not in unfair trade cases significant 
weight is given to survey evidence must be keyed to one factor more 
than any other, a factor which curiously has nothing to do with the 
form of evidence adduced. This controlling element concerns the role 
of the trier of facts. Sustaining the plaintiff’s charge of infringement 
of a trade-mark or trade name is predicated on the court’s first finding 
that purchasers are likely to be confused as to the source of the mer- 
chandise they buy. This means the ordinary purchaser using but 
ordinary care and caution, not the especially discriminating or well- 
informed buyer. The trial judge himself may be a member of the 
purchasing group involved. Moreover, he has the conflicting marks 
on the bench before him as actually used on the disputants’ products. 
Ocular examination tells him in what respects they really are similar 
or dissimilar. But whether he personally is likely or not to be con- 
fused on the basis of his own information and observations does not 
satisfactorily fulfill the test of infringement.* Aware of this, and the 
problem of securing adequate direct evidence from actually misled 
purchasers, courts have been forced to adopt artificial devices designed 
to achieve objectivity of approach. For the moment, the fact-finder 
must forget the courtroom and “make believe” he is an ordinary un- 
wary purchaser. Aids by which he may effect this temporary change 
of identity have been carefully set up. Keeping within the bounds 
of these well-meaning guides has been the despair of unfair trade 
tribunals. One appellate judge has twice been driven to the dubious 
expedient of conducting his own personal surveys to determine the 
public thought necessary to resolve the case on review.” Can the sub- 


63 McLean vy. Fleming, 96 U.S. 245, 255 (1877). 

64 Nims, op. cit. supra note 45, at 1022. 

65 Lunsford, The Unwary Purchaser in Unfair Trade Cases, 1 MeERcER L., 
Rev. 48 (1949). 

6 Frank, J., dissenting in LaTouraine Coffee Co. v. Lorraine Coffee Co., 157 
F.2d 115 (2d Cir. 1946), at 120: “I have asked a dozen American men and 
women, selected at random, what Touraine means; their invariable reply was 
‘a part of France’.” (Professor Frank R. Kennedy of the College of Law of 
Iowa State University indicates that the same inquiry put to students of his 
classes in trade regulation just as invariably produced contra replies. MEIER 
AND SAUNDERS, op. cit. supra note 6, at 106. 

Again dissenting in Triangle Publications, Inc. v. Rohrlich, 167 F.2d 969, 976 
(2d Cir. 1948), Judge Frank stated “As we have no such staff [of investigators], 
I have questioned some adolescent girls and their mothers and sisters, persons 
I have chosen at random. I have been told uniformly by my questionees that 
no one should reasonably believe that any relation existed between plaintiff’s 
magazine and defendant’s girdles.” 

Cf. Bayer Co. v. United Drug Co., 272 Fed 505 (S.D.N.Y. 1921) where the 
evidence from which Judge Learned Hand “inferred” that the word “aspirin” 
had fallen into the public domain is not at all clear from the opinion. 
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jective opinion of the fact-finder effectively be suppressed so that it 
does not dominate? He is, after all, only human. It is a delicate feat 
for him to refrain from attributing to the “unwary purchaser’’ some of 
his own perspicacity and ability to distinguish.” If there is a good 
showing of actual confusion and it tends to agree with his own subjec- 
tive conclusions, all is well. But if the court’s own examination of the 
marks and opinion disagree with the testimony on the point, it is fre- 
quently the technique of the court to dub the witnesses and anyone 
else likely to be confused as merely abnormal and indeed imbecilic.™ 
The wide latitude possible under the test of probability of confusion 
makes all the more difficult any genuine separation of the subjective 
and objective viewpoint in the fact-finder. A trade-mark attorney 
whose views are supported by long experience and a distinguished 
career has concluded that it has been the exception rather than the 
rule for substantial objectivity to govern; that if a given judge thinks 
the alleged infringer guilty, he so rules and the result is then rational- 
ized and easily so since the evidence generally can be explained away 
as not conclusive.” Employment of poll evidence is intended to fill 
the vacuum presently existing as to a means by which the consumer 
status of mind may be determined. In view of the likelihood of con- 
fusion test and the role of the courts as discussed above, can it be ex- 
pected that evidence in survey form will fare any better than other 
types of evidence now common in this field of the law? When the 
survey results directly oppose the conclusion the fact-finder has 
reached from his own physical examination of the marks and all the 
other evidence, even assuming he professes to do so while under the 
mantle of the unwary purchaser, will the survey prevail? It is un- 
likely. The weak spots of any ex parte consumer poll, however scien- 
tifically conducted, are too easily open to attack. A small defect in any 
segment can be mushroomed into a discrediting of the whole. At least 
such appears true under present-day techniques in a field suffering 
from constant growing pains. Significant probative value of poll evi- 
dence in unfair trade cases, in view of the above considerations, must 
await the time when conclusiveness of their validity is taken for 
granted. Surveys conducted under Government or other official au- 
thorization tend to enjoy such a presumption,” and it may be that the 


87 Rogers, supra note 36, at 326. 


88 Quaker Oats Co. v. General Mills, Inc., supra note 15, at 332; Hilson Co. v. 
Foster, 80 Fed. 896, 898 (C.C.S.D.N.Y. 1897) . Philadelphia Novelty Mfg. Co. 
v. Rouss, 40 Fed. 585, 587 (C.C.S.D.N.Y. 1889). 


% Rogers, supra note 36, at 327. 
705 WicMor:E, op. cit. supra note 35, § 1671. 
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only satisfactory solution in such disputes is the ideal one: an im- 
partial, court-supervised survey.” 


CoNCLUSIONS 


In the great mass of unfair trade disputes involving the protection 
of rights in trade-marks and trade names, some inkling of what the 
consumer or user group is doing, thinking and believing is needed to 
properly adjudicate the rights of the parties. Evidence in the form 
of a consumer poll or survey using questionnaire techniques has been 
suggested as the means to satisfactorily determine that consumer be- 
havior and state of mind. Methodology of such polls is founded on 
principles of representative sampling which purport to synthesize the 
desired group information through analysis of a carefully constructed 
replica of the consumer universe. 

The relatively few cases on record in which this character of evi- 
dence has been discussed reveal a conflict of opinion on the question 
of its competency. Objections to admissibility unite in the rule ex- 
cluding hearsay evidence. That this rule is not validly applicable to 
responses obtained by consumer questionnaires in such cases may be 
strongly argued. Alternatively, the accepted conditions on which the 
known exceptions to the hearsay rule are based appear to exist as to 
evidence of this type. 

In those unfair trade disputes which have permitted survey and poll 
evidence, little probative value has been given them. In most instances 
this has been due to defects observed in the survey techniques em- 
ployed. At the present time, it is doubtful that consumer polls, though 
embracing the highest standards of the polling industry, will be given 
the probative value they potentially possess. Until existing weak- 
nesses are eliminated so that poll evidence can withstand the broad 
range of independent judgment residing in the fact-finder under the 
likelihood of confusion test, proof in this form will enjoy no better 
status than any other type. Should the future bring to polling tech- 
niques a judicially recognized point of maturity, a new phase of un- 
fair trade law will begin. Whether this comes about is up to the 


pollsters. EucENE P. SYLVESTER 


PurRITy AS A BASIS FOR PATENTABILITY 


This discussion is primarily directed to an investigation of the 
authorities on the question of whether the existence of a chemical 


71 BorDEN, op. cit. supra note 14, at 34; MEIER AND SAUNDERS, op. cit. supra 
note 6, at 106; Rogers, supra note 36, at 329. Cf. Bristol-Myers Company v. 
Federal Trade Commission, 185 F.2d 58 (4th Cir. 1950). 
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compound in its impure form negates the possibility of obtaining a 
patent on the compound per se or of sustaining the validity of a claim 
drawn to the pure compound in litigation. While the Court of Cus- 
toms and Patent Appeals has intimated on one occasion that the 
responsibility of passing upon the question of allowing a patent to 
issue may be somewhat different from merely passing upon the va- 
lidity of a patent in an infringement suit,’ such tenuous distinction, 
if it in fact exists, will not be considered in this survey of the perti- 
nent authorities. Nor will this paper dwell at length on the various 
cases which are ostensibly directed to a known compound in its puri- 
fied state, but in which the decision is based primarily upon the find- 
ing that the prior art did not show with sufficient finality that the 
compound in its impure form actually existed such that one skilled 
in the art would be able to recognize such existence.” 

The general doctrine in patent jurisprudence that any modification 
which produces nothing more than a mere difference in degree over 
the prior art does not rise to the dignity of invention applies equally 
as well to the instant problem. As early as 1873, the Supreme Court 
held a product to be unpatentable where the patentee had merely 
isolated it from its surroundings and it remained unchanged after 
the separation.* Following this decision, a long line of cases have 
paid homage to the broad rule that a mere change in degree of purity 
in a product is not sufficient basis for patentability.‘ 


1 In re Michalek, 34 C.C.P.A. ee 976, 161 F.2d 253, 73 U.S.P.Q. 385 
(1947) rehearing denied May 16, 1947. 

2See for example: In re Williams, 36 C.C.P.A. (Patents) 756, 171 F.2d 
319, 80 U.S.P.Q. 150 (1948). Applicant sought a claim to the laevo- 
rotary form of a particular lactone. The prior art disclosed a compound with 
the identical chemical formula, but was silent as to whether the laevo, dextro 
or racemic form was meant. It was also known how to resolve racemic lac- 
tone mixtures into its two components. In refusing to uphold the Examiner 
and Board of Appeals, the court noted at page 759 that: “. .. rejection pre- 
supposes that the [reference] compound was known to be racemic since, if this 
were not the case, the idea of resolving it into components, to produce a laevo 
rotary compound, would not occur to one skilled in the art. Accordingly, un- 
less it can be shown that the [reference] product was actually known to be 
racemic, ... or unless it would have been obvious to one skilled in the art that 
the product was, in fact, racemic, the rejection . . . cannot be sustained.” 

3’ The Wood Paper Patent, 23 Wall. 566 (U. S 1873). 

*In re King, 27 C.C.P.A. (Patents) 754, 107 F.2d 618, 43 U.S.P.Q. 400 
(1939) ; In re Macallum, 26 C.C.P.A. (Patents) 1026, 102 F.2d 614, 41 U.S.P.Q. 
146 (1939) ; In re Merz, 25 C.C.P.A. (Patents) 1314, 97 F.2d 599, 38 U.S.P.Q. 
143 (1938); In re Johnston, 25 C.C.P.A. (Patents) 948, 94 F.2d 978, 37 
U.S.P.Q. 75 (1938) (stable borate having a small amount of iron unpatentable 
over natural borate which had large amount of iron); In re Ridgway, 22 
C.C.P.A. (Patents) 1169, 76 F.2d 602, 25 U.S.P.Q. 202 (1935) (nearly pure 
alpha alumina unpatentable over impure natural product); In re McKee, 
22 C.C.P.A. (Patents) 1013, 75 F.2d 636, 24 U.S.P.Q. 416 (1935) (meat 
product substantially free from bone dust unpatentable) ; In re Fink, 20 C.C.P.A. 
(Patents) 716, 62 F.2d 103, 16 U.S.P.Q. 11 (1932) (metal substantially free 
from certain impurities unpatentable over references not suggesting freedom 
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Interspersed throughout this chain of decisions, the tribunals have 
occasionally swerved from a routine application of such a rule to 
find patentability or sustain the validity of a claim to a purified com- 
pound despite the fact that the prior art showed the compound to 
exist in an impure state or admixed with other materials. Thus in 
In re Williams,’ the Court of Customs and Patent Appeals held that: 
“The existence of a compound as an ingredient of another substance 
does not negative novelty in a claim to the pure compound, although 
it may, of course, render the claim unpatentable for lack of inven- 
tion.” * And in Park Davis v. H. K. Mulford,’ the Court, in sus- 
taining the validity of a product derived from a naturally occurring 
mixture, said: “... even if it were merely an extracted product with- 
out change, there is no rule that such products are not patentable.” ® 
It is these exceptions to the general rule which are of major interest 
for the purposes of this discussion since they serve to indicate what 
factors over and above purity of product are persuasive before the 
tribunals. 

The “Aspirin” Case 


Undoubtedly the most famous decision on this subject and the one 
which first announced the existence of an exception to the general 
rule in upholding the validity of a claim to a pure compound where 
the compound admixed with impurities was previously known is 
Kuehmsted v. Farbenfabriken of Elberfeld,® popularly known as the 
Aspirin case. In that situation, the Hoffmann patent,’® on which the 
infringement suit was based, contained a single claim directed to 
acetyl salicylic acid (common aspirin). The prior art indicated that 
one Kraut disclosed the production of such compound. 

The evaluation of Kraut’s teachings, which was accepted by the 
court, clearly indicated that any acetyl salicylic acid obtained by 
Kraut was necessarily admixed with other materials. One of these 
impurities was salicylic acid. Further, the expert testimony, as in- 


from those impurities) ; In re Schibsted, 18 C.C.P.A. (Patents) 1430, 49 F.2d 
823, 9 U.S.P.Q. 403 (1931); Ex parte Lilliendahl, 72 U.S.P.Q. 192 (1947) 
(tungsten product of extreme purity lacks invention over less pure form) ; 
Ex parte Sparhawk, 64 U.S. P. Q. 339 (1944) ; Ex parte Andrews, 51 U.S.P.Q 
389 (1941); Ex parte Kemmer, 41 U.S.P.Q. 118 (1938) (calcium cyanide 
solid salt solution free from matter insoluble therein unpatentable as merely 
purer in degree than known solid salt solution); Ex parte Windaus, 15 
U.S.P.Q. 45 (1931); Ex parte Hill, 6 U.S.P.Q. 132 (1930) (milk free from 
contaminations unpatentable). 

5 Supra note 2. 

® Id. at 758; language cited with approval in Im re Thomas, 37 C.C.P.A. 
(Patents) 754, 178 F.2d 412, 84 U.S.P.Q. 132 (1949). 

, Fed. 95 (C.C.S.D.N. Y. 1911); aff'd, 196 Fed. 496 (2d Cir. 1912). 

8 at 

9179 Fed. 701 (7th Cir. 1910); cert. denied, 220 U.S. 622 (1911). 

10U. S. Patent 644,077. 
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terpreted by the court, indicated it would have been impossible for 
Kraut to obtain the aspirin free from impurities by following his 
disclosed method for producing the compound. This was necessarily 
true because Kraut’s water purification technique could not produce 
the aspirin free from certain impurities. Only by direct or indirect 
resort to Hoffmann’s waterless purification process, or to a method 
that substantially avoided the effect of water on the mixture, were 
the experts able to approach a duplication of patentee’s result and 
obtain pure aspirin. 

It seems evident that the court was firmly convinced of the novelty 
and even patentability of the Hoffmann process. The lower court 
concluded: “Hoffmann discovered a method of taking out the im- 
purities. .. . This he did by his discovery of the waterless process of 
getting rid of the impurities.”** Kohlstat, J., in his concurring 
opinion in the appellate court, went so far as to predicate his entire 
view on the premise that the Hoffmann process was new. His opin- 
ion stressed that defendant was practicing patentee’s process, not 
the one taught by Kraut. Hence the Judge felt there was infringe- 
ment notwithstanding the presence of only a product claim in the 
patent. 

Other evidence conclusively proved that the presence of impurities 
admixed with the acetyl salicylic acid rendered it useless as a thera- 
peutic agent. As a matter of fact, one of the major impurities present 
in the Kraut mixture, salicylic acid, was not only inert therapeuti- 
cally, but actually was dangerously harmful to the digestive system. 
Basing much of its decision on this fact alone, the court was con- 
vinced that from a practical standpoint Kraut’s mixture had no utility 
as a therapeutic agent while Hoffmann’s product was especially valu- 
able as evidenced by the tremendous commercial success of aspirin.’? 
This difference between worthlessness and valuable utility made for 
a change in kind, not degree: 


And it makes no difference, so far as patentability is con- 
cerned, that the medicine thus produced is lifted out of a mass 
that contained, chemically, the compound; for, though the dif- 
ference between Hoffman and Kraut be one of purification only 
—-strictly marking the line, however, where one is therapeutically 
available and the others were therapeutically unavailable—pa- 
tentability would follow. In the one case the mass is made to 
yield something useful to the arts; in the other case what is 


yielded is chiefly interesting as a fact in chemical learning.'® 
(Italics added. ) 


11 — of Elberfeld v. Kuehmsted, 171 Fed. 887, 890 (C.C.N.D. 


Ill. 190 


12 In 1907 complainant sold 2,000,000 ounces while there was an equally large 
market for the infringing article. 


18 Supra note 9, at 705. 
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While there may be some valid basis for arguing that the Aspirin 
case could have been decided on other grounds advanced by the court 
without deciding this exact question, there can be no doubt that the 
court unequivocally sustained the validity of the pure aspirin de- 
scribed in the claim despite the showing that such compound existed 
in a mixture. To uphold the claim, though, the court was careful 
to go through two logical steps. It first concluded that (1) the 
process employed by the patentee to produce the purified product 
was unknown to the art (and evidently was patentable itself) and 
then determined that (2) the purified product had properties that 
were non-existent in those of the prior art such that the patentee had 
presented the public with a product which differed in kind, and not 
only in degree, from what was already available. 


Requisite (1): A New Process 


Although it is infrequently emphasized by the tribunals and easily 
overlooked in an analysis of the Aspirin case, one of the essential 
prerequisites to the finding of patentability in the purified compound 
is novelty in the process employed to produce the product. Fulfill- 
ment of this requirement alone does not make the pure compound 
patentable since use of a new process to make an old compound does 
not render the compound patentable.** 

In re Michalek” illustrates the rationale in such a situation. Ap- 
pellant sought a patent for dichlorstyrenes having certain physical 
properties. Such compounds were known and appellant urged pa- 
tentability thereover by attempting to distinguish his product on the 
basis that none of the known products were of sufficient purity to 
meet the physical property limitations of the claim. Michalek, how- 
ever, conceded that his product could be produced by a variety of 
different processes. The court also called attention to the state of 
the art which indicated that other processes were available to skilled 
chemists for producing chlorstyrenes. 

In refusing to apply the Aspirin case doctrine to the situation at 
bar, the court saw fit to remark that they interpreted and understood 
that decision to apply only where the purified product resulted from 
a new process. Precisely: 


It would seem from the foregoing that the process there ap- 
plied was found to be new and that the tribunals passing upon 
the question of patentability were influenced thereby.** 


14 See for example: In re Schibsted and In re Merz, both supra note 4. 
18 Supra note 1. 
16 Td. at 980. 
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Ex parte Park“ also highlights the importance of this require- 
ment and its effect on the thinking of the patent tribunals. The claim 
in issue called for crystalline sodium d-pantotheonate. The racemic 
mixture of dextro and laevo rotary pantotheonate was known but it 
previously had been impossible to obtain the crystalline dextro rotary 
form from the racemic mixture. In finding patentability, the Board 
of Appeals called attention to the fact that appellant had employed a 
new process, and placed a great deal of weight on this point. When 
compared with In re Michalek,” this decision serves to illustrate that 
the use of a new process is the first persuasive step and an essential 
factor in convincing the tribunals of patentability in a purified product. 


Requisite (2): Difference in Kind 


This second requirement that the pure product must possess prop- 
erties that differ in kind not degree from those exhibited by the im- 
pure product is the more difficult test to analyze and apply. Clearly, 
it is a subjective test and the answer to the question of whether a 
change in kind has been effected depends upon the scientific informa- 
tion made available to the tribunal. Just how vital a role the state of 
scientific authority may play in the court’s answer to whether there 
has been a change is exemplified by the Tungsten cases.1° Diametri- 
cally opposite results were reached in these two cases simply because 
the technical information placed before the court was different in each 
instance. 

In General Electric v. Independent Lamp & Wire,” the validity 
of a claim to malleable, ductile pure tungsten was upheld. Defendant, 
in this infringement suit, did not introduce effective evidence as to 
the properties of natural pure tungsten. On the other hand, plaintiff 
presented authorities to substantiate the contention that the natural 
tungsten in its pure state whether cold or hot, was hard and brittle. 
On the basis of this authority, the court concluded that the claimed 
tungsten differed in kind from the natural product because its physi- 
cal properties were different. 

Defendant in the later case, General Electric v. De Forest Radio 
Corp.,?* succeeded in invalidating the identical claim by convincing 
the court that no such difference actually existed between the physi- 
cal properties of the claimed and natural tungsten. Scientific author- 


1764 U.S.P.Q. 335 (1944). 
18 Supra note 1. 


19 General Electric v. Independent Lamp & Wire, 267 Fed. 824 (D.N.J. 1920) ; 
General Electric v. De Forest Radio, 28 F.2d 641 (3d Cir. 1928); cert. denied, 
278 U. S. 656 (1929). 


20 Supra note 19. 
21 Supra note 19. 
8 
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ity, which proved that malleability and ductility were inherent prop- 
erties of tungsten, substantiated the contention that the patentee did 
not give malleability and ductility to tungsten by his purification 
technique. Mindful of the prior case in which the claim was upheld, 
the court felt compelled to disagree with the prior decision because 
of defendant’s evidence which was unavailable to the other court. 
Undoubtedly the easiest test to apply in determining whether a 
change in kind has been achieved is the new utility test. As was 
repeatedly stressed by the court in the Aspirin case, where the pure 
product had utility as a therapeutic agent while the impure compound 
was totally useless as such, there was a difference in kind. Of par- 
ticular interest in fully comprehending the view of this test set forth 
in the Aspirin case, is that both the courts who heard the case cited 
Badische Anilin & Soda Fabrik v. Kalle** and apparently relied upon 
the decision heavily, the lower court commenting that it was the clos- 
est analogous case authority. In that case patentability of the sol- 
uble form of a dye was upheld over the contention of defendant 
that the insoluble dye of the prior art anticipated the invention and 
negated patentability. The court, in sustaining the validity of the 
claim, based its decision with respect to this point primarily on the 
theory that the insoluble dye was incapable of use in the industry as 
a dye in contrast with the widespread utility of the soluble form of 
the dye. 
In re Crosley* illustrates this type of approach. Patentability of 
a claim to purified sodium tetrathionate was denied on the grounds 
that the compound differed only in degree from the impure compound 
of the prior art. Appellant urged difference in kind because his prod- 
uct was stable for long periods and could be administered medically 
without loss of effectiveness due to storage. In rejecting this conten- 
tion as a basis for applying the Aspirin case doctrine, the court held: 
The difficulty with the argument .. . is that it is conceded 
that unpurified and unstable sodium tetrathionate has therapeutic 
value, although it is necessary that such a composition be fresh- 
ly made immediately prior to its administration. It is true 
.. . the composition defined by the appealed claim is stable and, 
therefore, is more useful professionally and commercially than 
an unstable sodium tetrathionate. In view of the fact, however, 
that even in an unstable condition sodium tetrathionate has 
therapeutic value and can be used, both professionally and com- 
mercially, it is clearly evident that the purification of the com- 
position is but a matter of degree. .. .** (Italics added.) 


2204 Fed. 163 (C.C.S.D.N.Y. 1899); aff’d, 104 Fed. 802 (2d Cir. 1900). 
28 34 C.C.P.A. (Patents) 882, 159 F.2d 735, 72 U.S.P.Q. 499 (1947). 
4 Td. at 885. 
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Accordingly, if the pure product differs only in superiority or ef- 
ficiency from the impure product there is no difference in kind. The 
court in In re Merz* refused to allow a claim to previously known 
ultramarine in its purified form, where appellant had only removed 
the impurities which tended to dull the color of the product which 
was used commercially as a pigment. The Board of Appeals ruled: 


... the material produced has no new utility but is merely of a 
superior quality because of the removal of the materials which 
tend to somewhat dull the color of the known product.”* (Italics 
added.) 


And the Court of Customs and Patent Appeals reiterated in distin- 
guishing the Aspirin case: 

No new use is claimed for appellant’s purified ultramarine. It 

is the same old ultramarine with the same old use though it may 


have a brighter color and be more desirable as a pigment than 
formerly.”’ (Italics added.) 


Again in Ex parte Windaus,” claims to a product free from certain 
impurities were denied because the tribunal felt appellant was not 
entitled to patent protection . . . merely because it [the purer com- 
pound] has a higher degree of efficiency than was heretofore known.”® 
(Italics added.) 

Another type of decision in which a change in kind has been found 
to exist is the situation where the product has a different physical 
form from that of the prior art.*° Patentability of the pure com- 
pound was found in Ex parte Welch* because the claimed product 
had small equi-axed grains due to the particular process applicant 
used to produce the compound. In this state, the product had par- 
ticular value as an electrode material. The tribunal concluded that 
the natural product was different and could not have these grains 
because they were the result of appellant’s special treatment. Also 
in the same vein is Ex parte Park, where the claimed pure crystal- 
line product, as such, was deemed to be different in form and to have 
different physical properties from the prior art. These different prop- 
erties rendered the product in the crystalline form valuable to the arts. 

As has been previously mentioned in the discussion of the Tung- 
sten cases, the criterion of change in form is simply a question of 


25 Supra note 4. 

6 Td. at 1316. 

27 Td. at 1316. 

28 Supra note 4. 

29 Id. at 46. 

80 Union Carbide v. American Carbide, 181 Fed. 104 (2d Cir. 1910). 
3144 U.S.P.Q. 318 (1939). 

82 Supra note 17. 
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comparing the known physical properties of the compound with those 
attributed to the claimed product. Attempts to distinguish the result 
of the later Tungsten case have not been successful where the claims 
in issue were drawn to pure metals having no properties claimed 
except those found to be inherent in the pure metal.** 

Of particular interest to this topic is Park Davis v. H. K. Mul- 
ford ** where the court sustained the validity of a claim to a product 
derived from a mixture occurring naturally. In deciding that the 
situation fell within the doctrine of the Aspirin case, the court em- 
ployed some extremely liberal and interesting language : 


. . . But, even if it were merely an extracted product without 
change, there is no rule that such products are not patentable. 
Takamine was the first to make it available for any use by re- 
moving it from the other gland-tissue in which it was found, 
and, while it is of course possible logically to call this a purifica- 
tion of the principle, it became for every practical purpose a new 
thing commercially and therapeutically... . 

Everyone, not already saturated with scholastic distinctions, 
would recognize that Takamine’s crystals were not merely the 
old dried glands in a purer state, nor would his opinion change 
if he learned that the crystals were obtained from the glands by 
a process of eliminating the inactive organic substances. The line 
between different substances and degrees of the same substance 
is to be drawn rather from the common usages of men than from 
the nice considerations of the dialectic.* 


Interesting as some of the broad language of this decision may 
seem, it has evidently not impressed the patent tribunals to any de- 
gree since they cull from that decision merely another unique situa- 
tion where a different utility for the product brought the case within 
the doctrine enunciated in the Aspirin case. In re King,® the 
Court of Customs and Patent Appeals interpreted the Park Davis 
case to the facts at bar thusly: 


It is... clear that .. . rejecting claims on the ground that 
they merely define the product in a purified form was proper. 
Lemon juice has been known for ages as a satisfactory specific 
for scurvy. Therefore the case of Park Davis . . . wherein it is 
shown that the old source of adrenalin was most unsatisfactory, 
referred to by appellants is inapplicable. In the instant case 


hexuronic acid C was isolated from other substances comprising 
lemon juice.*? 


8 In re Marden, 18 C.C.P.A. (Patents) 1057, 47 F.2d 957, 8 U.S.P.Q. 347 
(1931) ; In re Marden, 18 C.C.P.A. (Patents) 1046, 47 F.2d 958 (1931). 

54 Supra note 7. 

85 Td. at 103. 

56 Supra note 4. 

87 Td. at 757. 
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Obviously, as interpreted by the patent tribunals, no particular weight 
is given to the broader concept of the court’s language. As far as 
these tribunals are concerned, it is the difference in kind evidenced 
by a new utility that is the critical factor. 


Conclusion 


It is clear that the question of whether or not the existence of a 
chemical compound in its impure form negates the patentability of 
the compound in its pure state resolves itself into a subjective deter- 
mination of two factors. As evidenced by the Aspirin case, the party 
alleging patentability of the pure compound has the twofold burden 
of proving that a novel process was necessary to achieve the purity 
and that the purified product has a new utility which is completely 
lacking in the impure product. Furthermore, since the doctrine of 
the Aspirin case is an exception to the general rule that mere purity 
of product is insufficient to sustain patentability, the patent tribunals 
can be expected to apply its doctrine with utmost precaution requir- 
ing the proponent of patentability to make an unequivocal showing 
of these two prerequisites. 

Mark LEVIN. 
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FEDERAL Tort CLAIMS AcT—JURISDICTION OvER CERTAIN Mar- 
ITIME ToRTS—DAMAGE CausED By Wrecx.—A power operated boat 
belonging to plaintiff stranded on the submerged wreck of the old 
battleship Texas, which was designated The San Marcos, after being 
intentionally sunk during 1911 within the waters of the lower Ches- 
apeake Bay. Suit was brought against the United States for the re- 
covery of damages under the Federal Tort Claims Act, 28 U.S.C. 
§§ 1346, 2674, 2680 (Supp. 1951). The plaintiff contended that the 
stranding occurred because the buoy marking the wreck was neg- 
ligently placed too far from the wreck itself and that the submerged 
wreck constituted a continuing nuisance. The United States denied 
responsibility and also asserted that there was no liability under the 
Federal Tort Claims Act for an accident of this kind occurring in 
navigable waters. Held, although suit was properly brought under 
the Federal Tort Claims Act, recovery would not be allowed because 
of insufficient evidence of negligence, and proof showing the neg- 
ligence and incompetent navigation of the plaintiff’s helmsman was 
the proximate and sole cause of the collision. The complaint was dis- 
missed with costs. The Somerset Seafood Company v. United States, 
95 F. Supp. 298 (D. Md. 1951). 

The waters in which the stranding occurred being navigable waters, 
the placing of the buoy marking the submerged wreck and the wreck 
itself are of a maritime nature and meet the locality test used for the 
determination of admiralty jurisdiction set forth in The Plymouth 
(Hough v. Western Transportation Co.) 3 Wall. 20 (U.S. 1865). 
Clearly then, the claim is based on a maritime tort. Prior to the 
passage of the Federal Tort Claims Act, the United States was not 
generally subject to suit in tort, except in cases under the Suits in 
Admiralty Act, 41 Stat. 525 (1920), 46 U.S.C. §§ 741-752 (1946), 
in respect to admiralty and maritime torts involving merchant ves- 
sels or tug-boats, owned or operated by the Government, or those 
coming under the Public Vessels Act, 43 Stat. 1112 (1925), 46 
U.S.C. §§ 781-790 (1946), arising from admiralty and maritime torts 
involving a public vessel of the United States. Relief for common 
law torts lay under private act. 

The wreck of The San Marcos has been held not to be a public 
vessel within the meaning of the Public Vessels Act, Baltimore, Cris- 
field, Onancock Line, Inc. v. United States, 140 F.2d 230 (4th Cir. 
1944). Nor would the instant suit present a proper claim under the 
Suits in Admiralty Act because the wreck is not a merchant ship or 
tug, owned or operated by the United States. Consequently the pres- 
ent case does not fall under the exception from the grant of jurisdic- 
tion of Section 2680(d), Title 28, which excepts “any claim for which 
a remedy is provided by Sections 741-752, 781-790 of Title 46, relat- 
ing to claims or suits in admiralty against the United States”, the sec- 
tions referred to being the Suits in Admiralty Act and the Public Ves- 
sels Act. The court reasoned that the present suit was within the 
scope of the Federal Tort Claims Act in that the jurisdiction granted 
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in Section 1346(b) of Title 28 is broadly stated to include “civil ac- 
tions on claims against the United States, for money damages, . . . 
for injury or loss of property, or personal injury or death caused by 
the negligent or wrongful act or omission of any employee of the 
government while acting within the scope of his office or employment, 
under circumstances where the United States, if a private person, 
would be liable to the claimant in accordance with the law of the place 
where the act or omission occurred”, and that for the reasons stated 
in United States v. Aetna Casualty & Surety Co., 338 U.S. 366 
(1949), the Act is construed liberally. The Federal Tort Claims Act 
is to be broadly construed and it appears that the United States is 
subjected to liability by this Act for a maritime tort which does not 
fall within the scope of the Suits in Admiralty Act or the Public Ves- 
sels Act. A study of the House Committee Print of the Legislative 
Reorganization Act of 1946, 79th Cong., 2d Sess. (July 22, 1946), 
and the Committee Print of the companion bill in the Senate, S. 2177, 
79th Cong., 2d Sess. (May 27, 1946), which includes the Federal 
Tort Claims Act, tends to support the proposition that at least some 
of the proponents of the Federal Tort Claims Act were possibly com- 
mingling maritime torts and common law torts or were probably un- 
der the erroneous impression that the Suits in Admiralty Act and the 
Public Vessels Act subjected the United States to suit for all mar- 
itime torts for which it would be liable. These documents also indi- 
cate that it was the intent of the proponents of the Federal Tort 
Claims Act that the grant of jurisdiction was to provide a remedy 
against the Government for losses arising out of its torts. One reason 
for the adoption of the Federal Tort Claims Act was to relieve Con- 
gress of the burden of considering requests for private acts. This deci- 
sion is a normal development in the class of suits which will be 
brought under the Federal Tort Claims Act and provides the result 
intended by Congress by its passage. 

As regards the law applicable, the court took the view that, under 
the Federal Tort Claims Act, recovery of damages must be in accord- 
ance with the Virginia law as distinguished from maritime law in a 
national sense. Even though the Virginia maritime law permitted 
divided damages none could be allowed when the court found the sole 
cause of the disaster to be negligent seamanship. 

Although, on the basis of the finding of the court, the problem is not 
directly involved, it is interesting to observe that should the law of 
Virginia be applied, though it be the maritime law in this particular 
state, the Federal Tort Claims Act, in this narrow field, accomplishes 
the result of cutting a further niche in the requirement of uniformity 
of the general maritime law as set forth in Southern Pacific Co. v. 
Jensen, 244 U.S. 205 (1916). By the expression “law of the place” 
in Section 1346(b), Title 28, Congress meant the local law. To deter- 
mine liability under the Federal Tort Claims Act, recourse must be 
had to the local law, that is, the common law of a particular state or 
territory. United States v. Spelar, 338 U.S. 217 (1949). 

It is submitted that, under the particular situation where the sov- 
ereign has waived his immunity from suit, there is not a material 
interference with the requirements of harmony and uniformity of 
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the maritime law as seems to be demanded by prior decisions. State 
of Washington v. W. C. Dawson & Co., 264 U.S. 219 (1924); 
Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). 


C.R. D. 


Patents — Suits Acarinst Unirep Srates— DisaBiLity oF 
One Jornt INVENTOR as Bar.—Plaintiff, owner by asignment of 
United States Patent 1,971,102, filed suit against the Federal Govern- 
ment under the provisions of 28 U.S.C. § 1498 (1948), for unauthor- 
ized use of the patented invention. In the complaint, plaintiff admitted 
that one of the four joint inventors was an employee of the Govern- 
ment at the time of invention, but stated that the other three inventors 
were not. The Government moved to dismiss on the pleadings, rely- 
ing on paragraph 3 of Section 1498, supra, which states in part: 
“This section shall not confer a right of action on any patentee who, 
when he makes such a claim, is in the employment or service of the 
United States . . . and shall not apply to any device discovered or 
invented by an employee during the time of such employment or 
service.” Held, one member dissenting, motion granted and case dis- 
missed for lack of jurisdiction. Strategical Demolition Torpedo Co. 
v. United States, 96 F. Supp. 315 (Ct. Cl. 1951). 

Prior cases involving this portion of the statute have been con- 
cerned with the degree of employment necessary to place an inventor 
within the statutory exception. It now seems well settled that this 
phase of the statute is to be construed strictly and that any person who 
is receiving pay from the Federal Government at the date of inven- 
tion is within the exception whether the invention was made on the 
employee’s own time or not. Moore v. United States, 249 U.S. 487 
(1919) ; Signaling Co. v. United States, 60 Ct. Cl. 338 (1925). 

The instant case confirms and extends the strict interpretation of 
the statute by declaring that if any one of the joint inventors of a pa- 
tent was, at the time of invention, an employee as defined by the 
earlier cases, then the entire group is to be considered an employee 
and barred from suit by the terms of the statute. The court rejected 
plaintiff’s contention that an investigation should be made to deter- 
mine the individual contribution of the person actually employed, 
with a view toward rejecting only such portion of the requested relief. 
This argument was based on the premise that joint patentees are co- 
owners and their interests are separate. It was argued that a part 
owner cannot prejudice the rights of co-owners as by release, Lalance 
and Grosjean Mfg. Co. v. Haberman Mfg. Co., 93 Fed. 197 
(S.D.N.Y. 1899); and a statutory disability of one co-owner has 
been held not to bar recovery from the Federal Government by the 
other, Burns v. United States, 4 Ct. Cl. 113 (1868), aff'd, 12 Wall. 
246 (U.S. 1870); and that these holdings should apply by analogy to 
the instant case. In Burns v. United States, supra, a statute had been 
enacted denying relief for those aiding the cause of the Confederacy. 
One Sibley, a joint owner of a patent, had aided the Confederacy, but 
Burns, the other, had not. Relief was granted Burns to the extent of 
one-half of the damages. Plaintiff suggested that by analogy the in- 
terest of co-inventors should be considered severable in that sense 





RECENT CASES 245 


also and only the portion of the invention actually contributed by the 
barred claimant should be denied in the instant suit. 

Defendant replied that for many purposes a patent is indivisible, 
citing the indispensability of all of the co-owners of a patent in any 
suit for infringment. Pope Mfg. Co. v. Gormully Mfg. Co., 144 U.S. 
248 (1892) ; Bendix Aviation Corporation v. Kury, 88 F. Supp. 243 
(E.D.N.Y. 1950) ; Stuff v. La Budde Feed & Grain Co., 42 F. Supp. 
493 (E.D. Wis. 1941); 3 WALKER on Patents § 430 (Deller’s ed. 
1937) ; 19 Geo. Wash. L. Rev. 357 (1951). 

The majority of the court decided independently of the briefs that 
the problem of divisibility of ownership of a patent is not analogous 
to the divisibility of inventorship. It announced that it is impossible 
to separate the contribution of one joint inventor from the contribu- 
tions of the others and that therefore if one of the group were an 
employee the entire group must be so considered. The court reasoned 
that the inventor (who included an employee) could not claim to be 
“wholly not a government employee” at the time of invention. Thus 
the statutory exception applies and the Court of Claims has no juris- 
diction. 

This result is harsh, but little more so than the holdings of the prior 
cases involving this paragraph of the statute. Further, a holding of 
separability would have modified the entire concept of joint inventor- 
ship. The very nature of the joint inventor relationship is its in- 
divisibility. This may be demonstrated by the following situations: 

(1) It has consistently been held that a patent issuing to two joint 
inventors where only one actually made the invention is void, and 
that a patent may not issue wherein some claims are jointly invented 
and others invented by a portion only of the joint inventors. In re 
Hamilton, 17 C.C.P.A. (Patents) 833, 37 F.2d 758 (1930), position 
restated and rehearing denied, 17 C.C.P.A. (Patents) 914, 38 F.2d 
889 (1930); 1 Wacker on Patents § 118 (Deller’s ed. 1937) ; 

(2) Conception of the invention in cases of joint inventors is as of 
the date at which both jointly reduced, and proof of the conception 
date of one of the parties is insufficient to show the necessary concep- 
tion of the “inventor”. Bayer v. Bradley, 46 App. D.C. 7 (1917) ; 
Mills v. Elliott, 38 App. D.C. 95 (1912) ; 

(3) The term “real inventor” has been defined in the case of joint 
inventors as the sum of the inventors. Pointer v. Six Wheel Corpora- 
tion, 177 F.2d 153 (9th Cir. 1949). No case is found in which “in- 
ventor” is held to refer to only a portion of the inventors and as a 
corollary to (1) above, any patent issuing to a portion only of the 
actual inventors must be void. Shreckhise v. Ritchie, 160 F.2d 593 
(4th Cir. 1947); 1 WaLkKER on Patents § 117 (Deller’s ed. 1937) ; 

(4) In problems of double patenting it is held that a claim in a 
subsequent joint application cannot be refused on the ground of dou- 
ble patenting over a prior sole patent since the “inventor” is not the 
same. Clewell v. Coe, 28 F. Supp. 55 (D.D.C. 1939). In this case 
no inquiry was made into the actual proportion of the invention cov- 
ered by the joint application which the sole inventor of the prior 
patent had made. 

The above holdings involving problems facing joint inventors have 
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uniformly considered joint inventors as a unit “inventor” rather than 
as separate entities. 

However, having decided in agreement with the court that such a 
relationship exists, the conclusion that follows need not be that pro- 
posed in the instant case. The court states that the four inventors 
comprising the “inventor” cannot be said to be “not an employee” 
where one of the group was such. The statement seems logical but 
such a conclusion is open to criticism. For example, in the problem 
of double patenting noted above, the court held that the joint inventor, 
A and B, was not subject to the disabilities of A who held a prior 
patent. Such a result is “impossible” according to the court in the 
instant case. The same reasoning was applied, however, in the voiding 
of patents issued to joint inventors instead of sole (and vice versa). 
There the courts said that the patentee or patentees are not the in- 
ventor as required by Rev. Stat. § 4886 (1875), 29 Strat. 692 
(1897), 35 U.S.C. §31 (1946). Thus when faced with deciding 
whether one joint inventor was the “inventor” as set out in Section 
1498, supra, the court could have with propriety held that he was not 
the inventor and that limitations incurred by him would have prima 
facie no effect on the group since the two are separate and distinct 
legal entities. 

Such a result, aside from its logical “impossibility,” bothered the 
majority of the court since they felt that the purpose of the statute 
would be frustrated thereby. The statute was, according to them, de- 
signed to prevent an inventor who has had the benefits of the skills, 
tools and ideas available in a Government shop from subsequently 
bringing action against the Government. However, in the instant case 
this is a minor possibility. It was pointed out by Jones, J., in his dis- 
sent, that facts of common knowledge indicated that there are more 
skills, tools and ideas available outside than inside a Government shop. 
The probabilities are therefore seemingly greater that, rather than the 
Government employee supplying skills of the Government to the group, 
the group supplied outside skills and tools to the employee. 

It is submitted, therefore, that the court’s interpretation of the in- 
stant statute is unnecessarily strict and that, even though construed to 
the letter as the court deems necessary, it can be said to mean that the 
“inventor” in any patent case is indivisible in all respects and where 
“all of the inventor” is not an employee, as in the instant case, the 
facts should be considered with relief against the Government being 
denied only where it is shown that the entire group as a unit had avail- 
able, for practical purposes, the facilities of the Government. This 
would, of course, require a trial on the merits and would in most cases 
prevent the frustration of the over-all purpose of the statute which is 
to prevent the Federal Government from victimizing the ordinary 
inventor. 


TRADE-MARKS— LANHAM Act— SEcTION 2(D)— CONCURRENT 
REGISTRATION—LIKELIHOOD OF CONFUSION TO PuBLIc.—In a con- 
current use proceeding for like marks under Section 2(d) of the 
Lanham Act, 60 Star. 428 (1946), 15 U.S.C. § 1052, the party Wat- 
ters sought registration for his trade-mark as a concurrent user in the 
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five states of California, Arizona, Washington, Utah, and Oregon. 
The party Merriam, opposing Watters, established first use of its 
mark in June 1945 by reason of shipment of its goods between the 
District of Columbia and the states of New York and Maryland. The 
party Watters established use of its mark in the states of California 
and Arizona in July and September of the same year, respectively ; 
both dates being prior to the filing of the application for registration 
by the party Merriam. The party Watters further established use of 
its mark in the states of Washington, Utah, and Oregon in April 
1946, July 1946, and June 1947, respectively; this latter use being 
subsequent to the filing of the Merriam application. The Examiner 
of Interferences held (1) Watters could assert no rights in the states 
of Washington, Utah, and Oregon in which use in commerce could 
only be established subsequent to the filing of the Merriam applica- 
tion; (2) Watters was clearly entitled to a concurrent registration 
for the states of California and Arizona in which use in commerce 
had been established prior to the Merriam filing date; and (3) Mer- 
riam’s registration should accordingly be restricted to exclude the 
states of California and Arizona. Held, reversing in part, that the 
party Merriam is entitled to unrestricted registration and that the 
party Watters is denied any registration since it cannot be concluded 
that use of the marks in adjacent territories would not result in con- 
fusion or mistake to the purchasing public. The Flintkote Co. v. Mer- 
riam and Co., 88 U.S.P.Q. 390 (1951). 

The Commissioner’s affirmance of the Examiner of Interferences 
in the latter’s holding that the party Watters had no rights as to the 
states in which use was alleged subsequent to the Merriam filing date 
seems clearly correct. Ex parte Stauffer Chemical Co., 80 U.S.P.Q. 
180 (1949). As to these states, the party Watters is simply precluded 
by the words of the Act. The present note is concerned principally 
with that portion of the holding which determined the rights of the 
parties in those states in which the party Watters proved use in com- 
merce prior to the Merriam filing. 

Since the Lanham Act is relatively recent, the legal landscape 
against which the Congress projected Section 2(d) is highly signif- 
icant in any evaluation of the instant decision. At early common law, 
actual competition between the litigants was a prerequisite to relief in 
an action for trade-mark infringement. General Baking Co. v. Gold- 
blatt Brothers, 90 F.2d 241 (7th Cir. 1937), cert. denied, 302 U.S. 
732 (1937). This was true not only as to the type of goods involved, 
Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 
(7th Cir. 1912), but as to the territories in which the goods were be- 
ing marketed as well. Hanover Star Milling Co. v. Metcalf, 240 U.S. 
403 (1916). Later the strict view was extended to include at least the 
natural and probable areas of expansion. White Tower System v. 
White Castle System, 90 F.2d 67 (6th Cir. 1937), cert. denied, 302 
U.S. 720 (1937) ; Sweet Sixteen Co. v. Sweet “16” Shop, 15 F.2d 
920 (8th Cir. 1926). But since the essence of trade-mark protection 
is the protection of the trader’s good will, the right is not an abstract 
one. It exists only as appurtenant to an established business in con- 
nection with which the mark has been employed. In an area where 
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there is no business, there is no right. This common law concept has 
become deeply embedded into the law of trade-marks, it having re- 
ceived vigorous recognition by the Supreme Court in the now classic 
“Tea Rose” and Rectanus cases. Hanover Star Milling Co. v. Met- 
calf, supra; United Drug Co. v. Rectanus, 248 U.S. 90 (1918). 
Thus, one who used a trade-mark in commerce did not receive a right 
in gross, but accrued rights only in those territories in which he 
carried on business under that mark. General Baking Co. v. Gorman, 
3 F.2d 891 (1st Cir. 1925); Narragansett Dairy Co. v. Ammon & 
Pearson, 262 Fed. 880 (1st Cir. 1919). Under a variety of circum- 
stances and involvements, the “Tea Rose” and Rectanus doctrines 
have received wide application in the courts: International Electric 
Co. v. International Electric Fence Co., 181 F.2d 322 (9th Cir. 
1950) ; Cohn-Goldwater Mfg. Co. v. Wilk Shirt Corp., 147 F.2d 767 
(2d Cir. 1945); Griesedieck Western Brewery Co. v. Peoples Brew- 
ing Co., 149 F.2d 1019 (8th Cir. 1945); Nisley Shoe Co. v. Nisley 
Co., 72 F.2d 118 (6th Cir. 1934); Tilman & Bendel v. California 
Packing Corp., 63 F.2d 498 (9th Cir. 1933) ; Jacobs v. Iodent Chem- 
ical Co., 41 F.2d 637 (3rd Cir. 1930); Kitty Kelly Shoe Corp. v. 
Stallings, 84 F. Supp. 816 (E.D.Mich. 1949). One who adopts a 
mark in connection with his business in a limited area runs the risk 
that someone else in good faith may innocently adopt the same or a 
similar mark for a like class of goods in another area. If both parties 
continue to do business under these marks, and each establishes good 
will thereunder, neither will be permitted unrestricted exclusiveness 
to the detriment of the other. United Drug Co. v. Rectanus, supra; 
Nisley Shoe Co. v. Nisley Co., supra. No man may poach on an- 
other’s good will. Each party has rights in his respective area of oper- 
ation, these rights existing concurrently notwithstanding one party 
was first to use the mark in point of time. Tilman and Bendel v. 
California Packing Corp., supra. 

Though these rights were widely enforced in the courts, the Patent 
Office, acting under the old Trade-Mark Act of 1905, 33 Stat. 724 
(1905), 15 U.S.C. §81 (1946), had no statutory jurisdiction to do 
likewise. There accordingly grew up a distinction between the right 
to use, as enforced by the courts, and the right to register, as deter- 
mined by the Patent Office. Griesedieck Western Brewery Co. v. 
Peoples Brewing Co., supra. Moreover, the anomalous situation had 
arisen in which the right to use a particular mark was sustained by the 
courts while the right to register was denied by the Office or the 
courts, or both. White House Milk Products Co. v. Dwinell-Wright 
Co., 27 C.C.P.A. 1194, 111 F.2d 490 (1940) (where the registration 
of “White House” on canned milk was cancelled at the instance of 
the owner of a prior registration of a like mark for tea and coffee) ; 
Dwinell-Wright v. White House Milk, 132 F.2d 822 (2d Cir. 1943) 
(suit by the owner of the “White House” mark for tea and coffee 
against the canned milk users dismissed). 

There is considerable reason to believe that the above inconsist- 
encies were those which Congress sought to eliminate by the passage 
of Section 2(d) into law. Much of the evidence in point before the 
Sub-committee on Trade-Marks preparatory to the enactment of the 
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Lanham Act was directed toward this discrepancy and the attendant 
need for a legislative remedy: Hearings before Committee on Pat- 
ents, Sub-committee on Trade-Marks on H.R. 9041, 75th Cong., 3d 
Sess. 63, 89, 90, 91 (1938); Hearings before Committee on Patents, 
Sub-committee on Trade-Marks on H.R. 4744, 76th Cong., 1st Sess. 
118, 119 (1939); Hearings before Committee on Patents, Sub- 
committee on Trade-Marks on H.R. 102, H.R. 5461, and S. 895, 77th 
Cong., Ist Sess. 240 (1941); Hearings before Committee on Patents, 
Sub-committee on Trade-Marks on H.R. 82, 78th Cong., 2d Sess. 
25 (1944). Furthermore, many of the writers have construed Section 
2(d) as directed toward this end: Halliday, Concurrent Registrations 
under the New Trade-Mark Law, 37 TRapE-Mark Rep. 243 (1947) ; 
Vandenburgh, Concurrent Registration of Trade-Mark, 29 J. Part. 
Orr. Soc’y 720 (1947); Derenberg, The Lanham Trade-Mark Act 
of 1946—Practical Effects and Experiences after One Year’s Admin- 
istration, 38 TrapE-Mark Rep. 831, 849 (1948). In addition, the 
Commissioner himself has indicated a similar interpretation of Section 
2(d). Ex parte Stauffer Chemical Co., supra. 

Insofar as is here pertinent, Section 2(d) provides that prior to the 
concurrent registration of the same or similar marks to more than one 
registrant, (1) the registrants shall “have become entitled to use such 
marks as a result of their concurrent lawful use thereof in commerce”, 
(2) if such concurrent use was “prior to any of the filing dates of the 
applications involved,” and (3) the Commissioner or a court on 
appeal shall have determined “that confusion or mistake or deceit of 
purchasers is not likely to result from the continued use of said marks 
under conditions and limitations as to the mode or place of use 
or the goods in connection with which such registrations may be 
granted. . 

With regard to proceedings before the Patent Office, it is apparent 
at once under (3), above, that the Commissioner has an administra- 
tive function to perform, viz. the determination that confusion or 
deceit is not likely to result in any instance of concurrent registration. 
However, the Commissioner is not without a guide to aid him in the 
performance of this function. The common law, which was the mo- 
tivating factor in the enactment of Section 2(d), is an obvious source 
of precedent. Halliday, Concurrent Registrations under the New 
Trade-Mark Law, supra. 

Measured in the light of the foregoing, the holding in the instant 
case is at once open to question. The Commissioner’s apparent con- 
tention that a fortiori confusion is likely to result when like marks 
are used concurrently in neighboring territories is not borne out by 
the cases. Griesedieck Western Brewery Co. v. Peoples Brewing Co., 
supra; Cohn-Goldwater Mfg. Co. v. Wilk Shirt Corp., supra; Kitty 
Kelly Shoe Corp. v. Stallings, supra. The proximity of the areas in- 
volved is always a factor, but is not of itself conclusive. As late as 
1945, in the Wilk Shirt case, the Circuit Court of Appeals for the 
Second Circuit apportioned the areas to the two parties involved thus: 
45 states for defendant, one state for plaintiff. See also Katz Drug 
Co. v. Katz, 188 F.2d 696 (8th Cir. 1951) (injunction sought by 
large drug store chain against neighborhood druggist denied notwith- 
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standing both firms were conducting business under the same name in 
different neighborhoods of the same city, since the neighborhood 
druggist had commenced business in that city three years earlier than 
the chain and at that time the chain’s closest outlet was 250 miles 
away—likelihood of serious confusion held not to exist). 

Nor should the view put forth by the Commissioner that concurrent 
registrations ought to be “resorted to only in the most unusual sit- 
uations” control. To be sure, it has been held before that concurrent 
use proceedings were not intended as a substitute for cancellation or 
interference proceedings. But this is something else again. These are 
the fertile years for the novel concurrent use provision of Section 
2(d). Halliday, Constructive Notice and Concurrent Registra- 
tion, 38 TrapE-Mark Rep. 111 (1948). Under the old Act of 
1905, registration conferred no substantive rights on the registrant. 
American Trading Co. v. Heacock, 285 U.S. 247 (1932); L. E. 
Waterman Co. v. Gordon, 72 F.2d 272 (2d Cir. 1934); Ozone Co. 
v. United States Ozone Co. of America, 62 F.2d 881 (7th Cir. 1932). 
It was the prior appropriation, not the federal registration, which con- 
ferred the rights. Griesedieck Western Brewery Co. v. Peoples Brew- 
ing Co., supra. But Section 22 of the Lanham Act provides that regis- 
tration shall now be constructive notice at large. In the scheme of 
things, then, Section 2(d) will decrease in importance, since with 
constructive notice as aforesaid, instances of lawful concurrent use will 
become fewer with time. 

In conclusion it may be said that the holding in the instant case 
casts a dark cloud over future practice under Section 2(d). In der- 


ogation of what logically appears as the intent of Congress, good faith 
concurrent users in adjacent territories are now to be summarily 
denied registration under the Lanham Act. 


J.H.S. 


BOOK REVIEW 


SELF-INCRIMINATION. By Fred Inbau. Springfield: Charles 
C. Thomas, 1950. Pp. x, 91. $2.50. 


The privilege against self-incrimination is one of the outstanding 
rights guaranteed by the Constitution of the United States to every 
individual within its jurisdiction. This Constitutional provision con- 
fers upon every defendant in a criminal case the right not to be inter- 
rogated at the trial, unless he voluntarily takes the witness stand. 
Further than that, it confers upon every person the right to decline to 
answer questions before any tribunal or congressional committee, if 
the answer might, either show that he has committed a crime, or fur- 
nish information that might lead to a disclosure of incriminating evi- 
dence. 
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Although the privilege against self-incrimination is one of the basic 
individual rights in Anglo-American jurisprudence, it is generally 
unknown under other systems of law. For example, the incisive Gallic 
mind with its usual precise logic takes the position that since the de- 
fendant knows more about the facts than anyone else, he naturally 
should be interrogated concerning them and that there is no reason as 
a matter of justice why this should not be done. The wisdom of our 
forbears, however, is found in every provision of the Bill of Rights. 
As has been said by a master of the common law, “The life of the law 
is not logic, but experience.” The Founding Fathers and their con- 
temporaries were well versed in history and realized the oppression 
and the tyranny that might result if defendants and suspected crim- 
inals were subjected to judicial interrogation and could be compelled 
to convict themselves out of their own mouths, or to furnish testimony 
against themselves. 

No doubt occasionally in individual cases the privilege against self- 
incrimination results in a frustration of justice. Recently, for exam- 
ple, considerable impatience and disappointment has resulted from 
the exercise of this privilege by suspected Communists and racketeers 
in connection with hearings before Congressional Committees. The 
Founding Fathers and the members of the first Congress, which was 
responsible for the first ten amendments to the Constitution, no doubt 
felt that it was better that a defendant should go unwhipped of justice 
in an occasional individual case than that over a long range prospec- 
tive defendants should be required to give incriminating testimony 
with all of the evils that may follow in the wake of such a course. In 
any event, it is too late in the day to try to abolish this privilege be- 
cause it is part of the warp and woof of our Constitutional system. 

Professor Inbau’s interesting monograph on the subject of self- 
incrimination does not purport to deal with the entire field. It is con- 
fined to certain aspects of the subject and is very useful within its 
limited scope. It does not deal either with the history or the theory of 
the privilege, or with the important and much debated question as to 
the extent to which the privilege may be carried as a basis for refus- 
ing to answer questions, that is, what constitutes incriminating ques- 
tions. Professor Inbau’s work deals largely with the proposition well 
established in the federal courts and most state courts, that the priv- 
ilege against self-incrimination applies only to the giving of testimony, 
and does not extend to physical evidence, such as the taking of finger- 
prints for the purpose of comparison, examination of the accused 
person’s body for scars, marks and wounds, putting on or removing 
wearing apparel from the defendant for the purpose of identification, 
the removal of disguises, identification in line-ups, comparison of 
handwriting specimens, voice identification, mental examination, and 
other smilar topics. On these subjects this book has gathered together 
in a compact form a great deal of helpful material for the purpose of 
reference and will serve a useful purpose in its field. 


Hon. ALEXANDER HOLTZOFF.* 


* District Court Judge, the United States District Court for the District 
of Columbia. 
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